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CULPABILITY OF COLLIDING VESSELS.—Two cases in Ad- | sincere in their views, it is fit and becoming that they 


miralty were decided at the October term of the ny 5 foe 
Court of the United States, on appeal from the Circuit 
Court for the Eastern District of Michigan. 
Ludwig el al. v. The Propeller Free State et al. the opinion 
was delivered by Mr. Justice Hunt, affirming the judgment 
of the circuit court, and declaring the law to be, that in 
cases of collision between steam and sailing vessels, where 
the catastrophe is the result of the negligence of the latter, 
in violating the known rules of navigation, the damages 
will not be apportioned between the two vessels, but 
should be assessed against the one in fault, notwithstanding 
the fact that the steam vessel may have been guilty of a 
technical violation of the 16th of the rules enacted by Con- 
= for avoiding collisions. (13 Stat. at Large, 60, 61). 
n John Minor v. Thomas Pitts, exr. et al. the opinion was 
by Mr. Justice Clifford, reversing the decree of the circuit 
court and remanding the cause, with directions. to enter a 
decree affirming the decree of the district court. The 
decree affirmed was to the effect that when a sailing vessel 
collided with a steamer, the latter not being under way, 
but not having a competent lookout, and thefformer having a 
competent lookout who neglected his duty, the damages 
were properly apportioned between them in equal moieties, 
and that the negligence of one did not excuse the other. 





Bascock’s Cast.—Trial by newspaper is the worst spe- 
cies of trial to which any person can he subjected. This is 
true of all cases, but is especially true where a public man 
is on trial, and political feeling and party bias enter into the 
contest. Under such circumstances justice and common 
decency require that public journals should refrain, while 
the case is before the jury, from commenting upon the mer- 
its of the case or upon the weight of the evidence. We felt 
obliged in a former number to deprecate the course of the 
St. Louis Republican in making covert thrusts at Mr. Me- 
Kee, while his case was on trial. In that journal for Mon- 
duy morning was published a leader, headed “The Evi- 
dence,” in which the editor proceeded deliberately to sum 
up the evidence in Babcock’s case, and to state his conclu- 
sion that the defendant is guilty. A more improper thing 
in the columns of an influential public journal we have not 
seen. Whatever opinion may be entertained as to Bab- 
cock’s political views or public conduct, until a jury has 
rp aati him guilty of the crime now dungied against 

im, he continues to be an American gentleman, entitled 
to fair we To comment in a public’ journal upon the 
merits of his case, with the manifest design of influencing 
the jury, is foul play. It is like striking a man when he 
is down, or kicking him when the sheriff has him by the 
collar. Generous and honorable minds revolt at such prac- 
tices. Babcock is entitled to be tried bya jury uninfluenced 
by the opinions of outsiders, and this is especially so where 
those opinions purport to be opinions deliberately formed 
upon a review of all the evidence in the case. The editor 
of the Republican is mistaken in his conclusion that what he 
says “can not be subjected to the reproach of being in- 
tended to prejudice the jury, for the able counsel for the 
prosecution are saying the same things to the jury, and 
much more besides, with far more effect.” What it said is 
subject to this precise reproach. It was as clearly address- 
ed to the jury as some of the prayers which we hear in the 
churches are addressed to the audience, instead of to the 
Almighty. It is no excuse to the editor of the Republican, 
that “the able counsel for the prosecution are saying the 
same things.” They are hired lawyers engaged in a glad- 
iatorial contest with other hired lawyers, and, if they are 





In the case of 





should say what they have said. But a public journal is 
simply an outside person, a looker-on, not hired to prose- 
cute, and without any personal or professional interest in 
securing a conviction. For it to sum up the evidence and 
tell the jury to convict, is doing what the court itself is not 
privileged to do. In our last issue we ventured some ob- 
servations on this case ; but they were such observations as 
a military man might make on the tactical conduct of a 
battle, while carefully avoiding any expression of opinion 
as to which of the contending parties had the right on its 
side. We thought that we went to the verge of propriety 
in doing even that. We had some intention of saying some- 
thing of the same nature this week, but we have so much 
doubt as to the propriety of making any observations on 
such a case while it it in progress, that we forbear for the 
present. 





Obligations of Railway Companies to Carry all Goods 
Tendered them. 

From Sir William Jones on Bailments (Appendix, p. V., 
Edition of 1833), and other common-law authorities, the 
conclusion may be derived that by the general custom of 
the realm, that is, the common law (1 Roll. Abr. 2 C. pl.1; 
2 Bl. Comm. 67; Rushforth v. Hadfield, 6 East, 525), a 
common carrier is bound to carry the goods of the subject 
for a reasonable reward, and if he refuse to do so, having 
convenience and being tendered satisfaction for carriage, 
he will be liable to an action, unless he has reasonable 
ground of refusal. This principle is recognized in many 
English cases and particularly in the cases of Crouch v. 
The London and Northwestern Railway Co., 25 Eng. Law 
& Eq. R. 287, and Bretherton v. Wood, 6 Moore, i41. It 
was decided in the Supreme Court of the United States in 
the case of The New jana Steam Nav. Co. v. Merchants’ 
Bank, 6 Howard, 382, that “ a common carrier is bound to 
receive and carry all the goods offered for transportation, 
subject to all the responsibilities incident to his employ- 
ment, and is liable to an action in case of refusal.” Judge 
Redfield was therefore justified in saying, as he did in his 
work or Railways, § 131: “It is a well settled principle of 
the law applicable to common carriers, both of goods and 
passengers, that they are bound to carry for all persons 
who apply, unless they have a reasonable excuse for the re- 
fusal so to do. Carriers of goods and passengers, who set 
themselves before the public as ready to carry for all who 
apply, become a kind of public officer, and owe to the 
public a general duty, independent of any-contract in the 
particular case.” 

On this subject the French law seems to agree with ours. 
Pardessus, vol. 3, p. 199, No. 726; Vanhutfel, Louage et 
Depot, pp. 9 and 189. It should certainly seem that a rail- 
way eer whose road could not have been built with- 
out the forcible expropriation of private property of great 
value, and the very existence of which drives into 
desuetude all other modes of land _ transportation, 
would be held to the strict rule applicable to other 
carriers. Nevertheless the Judges of the English 
Court of Exchequer found themselves able to de- 
cide that the obligations of a railway company in this 
regard were /ess than those of othercarriers. Johnson v. 
Midland Counties R. Co.,4 Exch. 397. This decision in- 
volved the construction of § 86 of the Railway Clauses 
Consolidation Act (8 Vict. ch. 20), which reads as follows: 
“Tt shall be lawful for the company to use and employ lo- 
comotive engines or other moving power, and carriages 
and wagons to be drawn or propelled thereby, and to car- 
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ry and convey upon the railway all such passengers and 
goods as shall be offered to them for that purpose, and to 
make such reasonable charges in respect thereof, as they 
may from time to time determine upon, not exceeding the 
tolls by the special act authorized to be taken by them.” It 
was held that this clause enabled, but did not compel a 
railway company to act as a common carrier, and 
that as soon as a common carrier publicly pro- 
fessed to carry goods, he was bound to carry the goods of 
any one, if he had room in his conveyance, and the price of 
carriage was tendered when the goods were offered. It was 
further held that by virtue of this enabling clause, the 
were not bound to undertake the business of carriers * 
together, and on every part of their line, and might restrict 
their business to through traffic and to light goods only. 
The same question has lately been passed upon in thé 
Court of Queen’s Bench for the Province of Quebec, in a 
decision delivered at Montreal (Rutherford v. The Grand 
Trunk R. Co.), and réported in t8 Lower Canada Jurist, 
11. The provisions of the Canada statute which bear upon 
this subject (Consolidated Statutes of Canada, ch. 66), are 
stronger than the English statute above quoted. Sec. 96 
says: “ The train shall start and run at regular hours to 
be fixed by public notice, and shall furnish sufficient accom- 
modation for the transportation of all such passengers and 
goods as are within a reasonable time previous thereto of- 
fered for transportation at the place of starting, and at the 
junctions of other railways, and at usual stopping places 
established for receiving and discharging way passengers 
and goods from the trains.” Sec. 97 says: “Such passen- 
gers and goods shall be taken, transported and discharged 
at, from, and to such places, on the due payment of the toll, 
freight or fare legally authorized therefor.” Sec. 98 says : 
“The party-aggrieved by any neglect or refusal in the prem- 
ises, shall have an action therefor against the company.” 
Sec. 7, sub. sec. 9, says: “The word ‘ goods,’ shall include 
things of every kind conveyed upon the railway, etc.” 
Section 119 exempts railway companies from carrying 
certain dangerous articles in which timber is not included. 
Notwithstanding this statute, the Grand Trunk Railway 
Company issued a circular notifying all shippers “that 
cedar of any description will not be -carried by this com- 
pany under any circumstances.” That a railway company 
should come to such a determination,—no reason appearing 
to exist why cedar lumber should be singled out: for this 
discrimination,—is not a little singular; but it seems extra- 
ordinary that any court should be found to sustain it in 
such pretensions. Nevertheless, the Superior Court of 


- Montreal (Johnso», J.), in an action brought by a lumber 


merchant for damages sustained in the refusal of the rail- 
way company to ship cedar lumber, decided in favor of 
the railway company. The Court of Queen’s Bench, how- 
ever, Dorion, Ch. J.,and Monk, Tachereau, Ramsay and 
Sanborn, JJ., unanimously reversed this judgment and 
awarded the plaintiff the damages proved. Stress was 
laid on the use of the word “shall” in the English version 
of the Canadian statute, and it was held that this statute 
was hence compulsory, instead of being, like the English 
act, permissive. Viewing the question in the light of 
public policy, the judges used strong language. Dorion, 
Ch. J., said: “To allow the vippuadiets to discriminate 
either between the individuals for whom they would con- 
sent to carry goods, or, as they have attempted to do here, 
between different descriptions of goods of the same class, 
would be to leave at the mercy of the company the fortune 
of every trader on the line of its railway. If the res- 
pondents could one day refuse to carry cedar lumber they 
might the next day refuse another description of goods, 
and thereby paralyze the business of any individual 
obliged to use their railway as a means of conveying his 
§ s or produce.” Ramsay, J., thought that “even in 

ngland such a proceeding as that now attempted would 
not be permitted.” He did not believe the railway system 





in any country would sanction it. Said he: “If a railway 
company could create monopolies of this sort, the pro- 
priety of giving them such enormous powers as they 
ossess, and building them up by such subsidies, would 
ecome a-very doubtful policy indeed.” Sanborn, J., 
thought it equally inadmissible where an agency has been 
created which has obliged ordinary modes of transporta- 
tion to cease, and which has given rise to new industries, 
“that power should be given to these monopolists of the 
carrying business to refuse to any individual they may 
please, to carry his goods, without valid excuse for so 
doing.” “This,” continued he, “would place it in their 
power to ruin one man and build up another, and disturb 
trade by destroying competition.” Equally strong in his 
expressions was Tachereau, J.: “Si l’intimee peut refuser 
de transporter les marchandises, elle peut egalement refuser 
le transport des personnes. Je ne puis accepter cette inter- 
pretation de la charte de l’intimee a qui la legislature l’a 
accordee avec pouvoir d’exproprier les proprietaires du sol 
mais a la condition de contribuer a l’etablissement du pays 
et au bien-etre materiel de ses habitants, en facilitant le 
transport des personnes et des objets de leur commerce.” 
We presume that no American court would have the 
slightest difficulty, under similar circumstances, in deciding 
the question in the same way, on general grounds. If any 
other rule were allowed to prevail, it is easy to see how 
corrupt railway officials might be tempted, for their own 
aggrandizement, to enter into conspiracies with particular 
traders, which would result in the sudden and complete 
ruin of other merchants. And what is here said will ap- 
ply equally to discriminations attempted by such carriers 
against particular localities. 





Limitations on the Taxing Power prescribed by the 
Constitution of the United States.* 
Section 65. Bridges. 

66. Police Power as to Health. 
67. Police Power as.to Steamboats and Pilots. 
68. Transit of Passengers. 
69. Transit of Freight. 

70. Conclusions. 
71. Citizens of one State Entitled to Privileges and Immu- 

nities of the Several States. 

§ 65. Bridges.—Congress, under its power to regulate com- 
merce, may control all the navigable waters of the United 
States accessible from a state other than those in which 
they lie. This includes the power to keep them free and 
open from any obstruction to their navigation, to remove 
obstructions when they exist, to provide against the occur- 
rence of the evil, and to punish offenders. A coasting 


license carries with it authority to navigate the waters of 


a siate as far as it is practicable, but does not necessarily 
interfere with the right of a state to erect a bridge over 
one of its own tidal and navigable streams. Bridges, 
turnpikes, streets and railroads are means of commercial 
transportation, and the commerce which passes over a 
bridge may be greater than that over the stream whose 
navigation it obstructs. It is for the state to weigh these 
considerations, to decide which shall be preferred, and if, 
in the exercise of this discretion, a bridge is erected, the 
fact that 1t preventsa vessel having a coasting license from 
navigating the stream over which it is erected does not 
call upon the courts of the United States to enjoin if. 
Congress may regulate the navigation of all streams by 
general or special laws, and regulate the erection of bridges 
over them, but the act regulating the coasting trade is not 
such a regulation.' In the first of these cases the bridge 
was over the Schuylkill, on which a large commerce in 


* This article will form a chapter of a treatise on the Law of Taxation, 
in prep ration by Hon. W. H. Burroughs of Norfolk, Va., to be pub- 
lished by Baker, Voorhis & Co., of New York.—Ed. C. L. J. 





1 Gilman v. poeeten 3 Wall. 713; Wilson v. Blackbird Creek 
Marsh Co., 2 Peters, 245. 
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coal was carried on; the river was wholly within the 
state, and ran through the corporate limits of the city of 
Philadelphia, on both sides of which citizens of the city 
lived in great numbers. The bridge was a matter of great 
— convenience, and another bridge just like it had 
een erected, and in use for many years, 500 yards above 
it. The dissenting judges in the case in 3 Wall. thought 
the erection of the bridge conflicted with the rights of 
vessels in the coasting trade. 

§ 66.° Police power as to Health.—A statute of New York 
required the master of every vessel arriving from a foreign 
= to report to the mayor or recorder of the city of New 

ork an account of all passengers landed, under a penalty 
of $75. It was held not to be a regulation of commerce, 
but an exercise of the police power of the state, to pre- 
vent the state from being flooded with paupers.’ The state 
has jurisdiction over all persons and things within its 
territorial limits, and the safety, happiness and prosperity 
of its people may be protected by such laws as it deems 
best or most conducive to that end. Such laws properly 
belong to its internal police, and the fact that they may 
affect commerce indirectly does not destroy their validity. 
Passengers are the subjects of commerce, and ships the 
instruments of commerce; yet the alien passenger, as soon 
as he lands, becomes subject to the criminal laws of the 
state, and the vessel as property becomes subject to civil 
process ; and the laws on these subjects are not regulations 
of commerce because they affect these subjects and instru- 
ments of commerce within’ the territorial limits of the 
state.* ; 

So the inspection laws have a considerable influence on 
commerce, but the source from which the right to pass 
them is derived is not the power to regulate commerce. 
The object of such laws is to improve the quality of articles 
produced by the labor of a country, to fit them tor exporta- 
tion or domestic use. They act upon the subject betore it 
becomes an article of commerce with foreign nations, or 
between the states. _These laws, like the quarantine laws, 
laws regulating roads and ferries, are a part of that mass 
of legislation not surrendered by the states and which can 
be best exercised by the states themselves.’ The limitation 
on these ms 5h laws ‘is, that in the duty or tax im- 
posed, they shall not extend beyond what may be abso- 
utely necessary for their execution, and that the net 
produce of all duties and imports, laid by any state on 
imports and exports, shall be for the use of the treasury 
ot the United States. Of this character is a statute 
imposing a pénalty On masters of vessels who allow 
alien passengers to land without giving bond to save the 
city harmless from expense, in case a passenger shall 
become chargeable in two years;' or a statute directing 
coal to be weighed and certain fees paid to an inspector. 
The case of Mayor v. Nichols, in seeming conflict with the 
latter cases, was decided upon the ground that the ordi- 
nance requiring the inspection of hay was in conflict with 
a statute regulating its sale without inspection. 

The state of New York enacted a law allowing the 
health commissioners to demand and receive from the 
master of every vessel from a foreign port for himself and 
each cabin passenger $1.50, for each steerage passenger, $1; 
the moneys received to be denominated Hospital moneys, 


2 Clifford, Wayne and Davis, JJ., 8 Wall. 732. 

3 City of New York v. Miln, 11 Peters, 102. 

* Thid. 139-40. 

5 Gibbons v. Ogden, 9 Wheaton, 203. 

6 Art. L, 2 10, Par. 2., Const. U. S. 

7 Mayor of New York v. Staples, 6 Cowen, 169. [But in the case of 
North German Lloyd v. The Commissioners of Immigration, 2 Cenr. L, 
J. 405, it was held by one of the federal circuit judges, disregarding the 


contrary opinion of the state supreme court, that a similar act was un- 
constitutional.—Ed. C. L. J.] 


§ Stokes v. Corporation of New York, 14 Wend. 87. “ 
* Mayor v. Nichols, 4 Hill, 209. 





to be used in defraying the expenses of the Marine Hos- 
pital; the excess, after defraying all expenses of the trust, 
to be paid over to the treasurer of the society for the 
Reformation of Juvenile Delinquents in the city of New 
York. The master of the vessel was allowed to recover 
of each person the sum so paid on his account. For fail- 
ure to comply with the law, a penalty of $100 was inflicted. 
Massachusetts passed a similar law, prohibiting any alien 
passenger from landing until the master of the vessel shall 
have paid to the authorities of the city in whose port he 
arrives the sum of two dollars for each passenger; the 
sums so collected to be paid into the city treasury, to be 
appropriated as the city may direct for the —— of 
foreign paupers. These statutes gave rise to the celebrated 
Passenger Cases, in which the majority of the court thought 
the statutes were a regulation of commerce, and void, 
while Judges Taney, Daniel and Woodbury thought they 
were valid and within the principle of the case of City of 
New York v. Miln; that they were mere police regula- 
tions, intended to protect the citizens of the respective 
states from disease and paupers.” No case has ever been 
before that court which was argued by the counsel and by 
the court more elaborately. The majority of the court 
thought the power to regulate commerce with foreign 
nations and among the states, was exclusively vested in 
Congress, that it was not like the power vested in Congress 
as to the Militia and Bankruptcy; on these subjects the 
action of the state is local and may be necessary, and 
such action is valid until suspended by the action of Con- 
gress on the subject; that commerce was not merely an 
exchange of commodities, but included navigation and 
intercourse ; that there was no distinction between the 
transportation for hire of men and property;" that the 
statutes of New York and Massachusetts were a tax on 
the transportation of passengers from foreign countries, 
and a regulation of commerce.” 

It is difficult to perceive the line of distinction between 
the case of Miln v. City of New York, and the Passenger 
Cases. It is true in the latter case the acts assumed more 
distinctly the form of a tax. But the former case pre- 
scribed a rule to be observed in reference to passengers 
arriving from foreign ports. It was not a regulation of 
internal commerce of the state, but of foreign commerce. 
The object seems to have been the same in each case,—to 

rotect the citizens of the state from disease and the 
besdent of supporting paupers coming into the state, inci- 
dent to the landing of immigrants from foreign countries. 
In each of the cases the statutes are rules governing 
foreign commerce. 

67. Police power as to Steamboats and Pilots —We have seen, 
§ 63, that the Half-Pilotage fees are not a duty of tonnage. 
In the same cases it is held that laws imposing these fees are 
not regulations of commerce ;" but a law which requires 
every vessel arriving at a port to pay to the port-wardens 
the sum of five dollars, whether called on to perform any 
service or not, is a regulation of commerce. The pilot 
laws have been recognized by Congress and are based 
upon services performed or offered to be performed, for 
which the pilot fees are a compensation; but this law im- 
poses a tax of a specified sum whether services are per- 
formed or not. Where a state, in which explosions and 
collisions of steamboats on its waters had been of frequent 
occurrence, and laws passed for the protection of life and 

roperty on these boats had been rendered inefficient 
bidages of the difficulty of ascertaining the owners of 
these boats, passed an act requiring the owners of all 


10 Passenger Cases, 7 Howard, 283. [And see North German Lloyd v. 
Commissioners, 2 Cznt. L. J. 405—Ed. C. L. J.] 

1 Thid. 401. 

12 [bid. 408, 410. 

18 Steamship Co. v. Joliffe, 2 Wall. 450; Ex parte McNiel, 13 Wall. 
236; Cooley v. Board of Wardens, 12 How. 299. ’ 

4 Steamship Co. v. Portwarden, 6 Wall. 31. - 
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steamboats navigating the waters of the state, before 
leaving the port of Mobile to file a statement in writing, 
in the office of the probate judge of Mobile county, setting 
forth the name of the vessel, the name of the owner or 
owners, the residence of the owners, and the interest of 
each owner, it was held that as to all steamboats which 
had taken out a coasting license, the act was void as a 
regulation of commerce, conflicting with the act of Congress 
on that subject, as to the coasting trade. 

§ 68. Transit of Passengers.—The legislature of Nevada 
imposed a tax of $7 upon every person leaving the state 
by any railroad, stage-coach, or other vehicle engaged in 
the transportation of passengers for hire. This act was 
held void.* It is true the opinion of Justice Miller does 
not put the case upon the ground that the law of Nevada 
was a regulation of commerce among the states. But the 
chief justice, and Clifford, J., thought it was void as a 
regulation of commerce. And in a subsequent case it is 
treated as a regulation; but in any view of the case it 
decides that a state cannot tax persons for passing through 
it or out of it, that inter-state transportation of passen- 

ers is beyond the reach of a state legislature.” And in 

alifornia the principle of the Passenger Cases has been 
applied to an act imposing a tax of $2.50 per month on 

ongolians over 18 years of age. Such an act conflicts 
with the power of Congress to regulate commerce, which 
extends to commerce in all branches, and to every species 
of commercial intercourse. This power has been exer- 
cised by Congress in the various acts encouraging immi- 
gration without regard to nationality, and all state laws 
on the subject are invalid. Field, J., dissented, regard- 
ing the tax as a poll tax on residents. The title of the 
act no doubt influenced the majority in not regarding it as 
a = tax on residents. It was,“an act to protect free 
white labor against competition with Chinese Coolie labor 
and discourage the immigration of the Chinese into the 
state of California.” * 

An apparent exception to the foregoing cases, is a case 
that arose in Maryland.” Various limitations had been 

laced upon,the amount of tolls from passengers on the 

ashington branch of the Baltimore and Ohio railroad. 
In 1852 an act was passed by the legislature, fixing the 


maximum at $2.50 for each passenger, provided one-fitth of 


the passage money received from the branch road was ac- 
counted for and paid into the state treasury, as now required 
by law. This provision was carried out until 1868, when 
the company refused to pay the tax. The syllabus states 
these points as decided. 1. This is not a capitation tax 
which interferes with the rights of citizens to travel from 
one state to another. 2. Nor is it a regulation of com- 
merce. 3. It isa tax imposed upon the corporation with its 
consent, and a party may waive a constitutional provision 
which applies in his favor. An examination of the case 
will show that the real ground of the decision was the 4th 
point of thesyllabus. That if the one-fifth of the passenger 
fare secured to the state be a capitation tax unconstitu- 
tionally imposed on passengers for the right of transit, the 
company having collected the money under the act, could 
not be allowed to retain it as against the claim of the state; 
It was money voluntarily received for the state, and its 
right to recover it of its agent can not be disputed.” 

§ 69. Transit of Freight.—The transportation of freight or 
of the subjects of commerce, is a constituent part of com- 
merce, and a tax upon freight transported from state to 
state is a regulation of commerce among the states. The 
leading case on this subject arose out of a statute of Penn- 





% Sinnot v. Davenport, 22 How. 227, 
16 Crandall v. Nevada, 6 Wall. 37. 
" Case of the State Freight Tax, Strong, J., 15 Wall. 281. 


18 Lin Sing v. Washburn, 20 Cal. 534. [See also th AhF 
and Ah Fook, 1 Cent. L. J. 515, S16 Rac L. J.] noenet sy 


’ ® State v. Balt. & Ohio R. R. Co., 34 Md, 344, 
» Thid. p. 367, : 





sylvania, requiring the officers of all transportation com- 
panies doing business in the state, and upon whose works 
freight may be transported, to make quarterly reports of 
the number of tons of freight carried over their works to 
the auditor of the state. And at the same time to pay 
to the treasurer of the state a tax ranging from two to five 
cents per ton, according to the class of the article, for each 
ton of freight transported. Where freight was carried upon 
different but continuous lines, it was chargeable as if upon 
one line, the whole tax to be paid by such one of the com- 
panies as the treasurer of the state might select. Corpora- 
tions whose lines of improvement were used by others, for 
transportation of freight, and whose only earnings arise 
from tolls charged for use, were authorized to add the tax 
to the tolls, and collect it therewith. Corporations, whose 
lines extended into any other state, were to pay for the 
freight carried over that portion of their lines within the 
state. It was claimed that this was a legitimate exercise 
of the power of taxation, bona fide in its character, making 
no discrimination against non-residents, and levied on the 
franchise of every corporation, in proportion to its busi- 
ness ; that the law does not regulate the intercourse of the 
people of Pennsylvania with other states; that it neither 
regulates the carrier, nor the shipper, nor the purchaser of 
the goods ey dg ; that the tax might be regarded 
as one imposed by the state as compensation for the use of 
artificial works created by her authority and in the exercise 
of her right of eminent domain. But these views did not 
prevail; the act was held to be a regulation of commerce, and 
void, as to the tax upon frieght brought within the state or 
taken out of it. Strong, J., ina most elaborate opinion, con- 
curred in by all the judges except Swayne and Davis, held, 
that the constitutionality or unconstitutionality of a state 
tax is to be determined, not by the form or agency through 
which it is collected, but by the subject upon which the 
burden is laid; that in this case the burden of the tax 
was not upon the franchise of the company, it was not even 
in proportion to the business of the company; the same 
tax was paid by the freight carried one mile, and that car- 
ried one hundred miles. And where the company was one 
whose lines of improvement were used by others for which 
it received tolls, it was authorized to add the tax to the 
tolls, thus relieving the company from the tax and exact- 
ing it in reality from the goods carried. The burden of 
the tax was thus placed upon the freight carried because 
of its carriage; the companies are mere tax-gatherers for 
the state; their position is likened to that of one to whom 
public taxes are farmed out, who undertakes to advance to 
the state a required revenue with power by suit or dis- 
tress to collect a like amount out of those upon whom the 
tax is laid. The transportation of articles of trade from 
state to state, free from embarrassing restrictions by the 
several states, was the prominent idea in the minds of the 
framers of the constitution, in committing to Congress 
the power to regulate commerce among the states under 
this law. Nota ton of freight can be taken up within the 
state and carried out of it,.or taken up in other states and 
brought within it, until it shall pay the specified tax. Itis 
the same in principle as if the state of Pennsylvania had 
established custom houses wherever the transportation 
companies pass the state line, and demanded there a duty 
for allowing merchandise to enter or leave the state. The 
tax can not be regarded as a compensation for the use of 
the artificial highways of the state; for the use of these 
works a toll is paid to the owners of the franchises ; nor is 
this a tax upon the franchise; it goes beyond the toll, or 
franchise, and is a burden upon the freight. So far as the 
act affected freight carried from point to point within the 
state, it was a regulation of its internal commerce and 
valid. But this gives no validity to that part of the act 
that affects the carriage of goods from state to state." So 
an act imposing a transit duty of three cents on every passen- 


31 Case of the State Freight Tax, 15 Wall. 232, 272-79. 
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ger, and two cents on every ton of freight carried by for- 
eign transportation companies doing business in the state, 
is a regulation of commerce; though in form a tax on the 
business of the companies, it is in substance a tax on the 
commodities transported ;* and an act imposing stamp duty 
upon bills of lading, transported from the state to any port 
or place out of the state, is void.* And where a coal com- 
pany chartered in Pennsylvania, had coal lying on a pier 
at Elizabethport, New Jersey, mined on their lands in 
Pennsylvania, sent there to be shipped by water to other 
markets for purposes of sale,the custom of the company 
was when the coal arrived, to have it separated according 
to sizes, and when a cargo of one size is obtained, it is 
shipped to points in New England and along the Hudson 
as seon a vessel can be obtained. None of the coal was 
sold at Elizabethport for consumption. It was claimed 
that the coal was liable to tax in the hands of the agent of 
the company at Elizabethport, under a statute of New Jer- 
sey, making a person liable to be taxed in the township or 
ward in which be resides for all property in his possession 
or under his control as trustee, guardian, executor or agent. 
It was held that the property was not in the state under 
such circumstances as to be liable to taxation.* “The 
power of the state to tax subjects of commerce, when the 

urposes of commerce have ceased, and they have become 
incorporated and mixed up with the mass of property of 
the community, is well settled. But that a tax on the prop- 
erty belonging to a citizen of another state in its transit to 
market in other states, which is delayed in this state not 
for purposes of sale, but merely for separation and assort- 
ment for convenience of shipment to its destination, is a tax 
on commerce among the states is too plain for argument.”* 

The Pennsylvania act heretofore mentioned was passed in 
1864. In 1866another act was passed, imposing a tax of three- 
fourths vf one per centum upon the gross receipts of cer- 
tain transporation companies. The Reading railroad was 
one of these companies. A large source of its profit was the 
transportation of coal from the coal regions toa place near 
Philadelphia, called Port Richmond, or to the Schuylkill 
Canal, trom both which places most of it went to 
States other than Pennsylvania. In the opinion of the ma- 
jority of the court, this act was not a regulation of com- 
merce. Although the gross receipts are made up in part from 
freights received for transportation of merchandise from 
one state to another, a distinction was taken between a 
tax taken upon freights carried between states, because of 
their carriage, and a tax upon the fruits of such transporta- 
tion after they have become intermingled with the other 
vied of the carrier. It was regarded asa tax upon the 
ranchises of the corporations, measured by the amount of 
business of the company.” It is true that its ultimate effect 
may be to increase the cost of transportation. So the tax 
upon any article of personal property that may become the 
subject of commerce, or upon any instrument of commerce, 
affects commerce itself. A tax on steamboats or stage 
coaches has a tendency to increase the cost of transporta- 
tion, but itis not a tax on commerce. A tax upon landlords 
as such affects rents, but it is not a tax upon tenants. 
A tax on the income of attorneys and physicians is not 
tax on their clients or patients, although the burden ulti- 
mately falls on them. So a tax upon the gross receipts of 
the companies, while it affects the cost of transportation, it 
is not a tax upon the thing transported. The freight when 
reccived by the company has lost its distinctive character 
as freight carned, by having become incorporated into the 





* Erie Railroad Co. v. State, 31 N. J. L. (2 Vroom), 581. 


33 Almy v. State of California, 24 Howard, 169. The ground on which 
this decision was res' was that it was a tax = exports, but in sub- 
sequent cases the court say, the true ground is that it is a <o% of 
commerce. Woodruff v. Parkam, 3 Wall. 173, and 15 Wall. 280. 


% State v. Eagle, 34 N. J. L. (5 Vroom), 425. 
% Beasley, J., Ibid. 427. 





general mass of the company’s property.” Judges Miller; 
Field and Hunt dissented, Miller, J., using this strong lan- 
guage: “J lay down the broad proposition that by no device 
or evasion, by no form of statutory words, can a state compel 
citizens of other states to pay it a tax, centribution or toll, for 
the privilege of having their goods transported through that state 
by ordinary channels of commerce.” *® 

The legislature of Connecticut incorporated a company 
to deepen and impove the channel of the river Thames, 
with authority to take tolls. Congress established a port 
of delivery on this river at Norwich. After the company 
had completed their work, additional sums were granted by 
the state and by Congress to improve the navigation of the 
river. This was not an act regulating commerce. It was 
an act imposing reasonable tolls as a compensation for ren- 
dering navigable or more extensively so a river within the 
borders of the state. It only extends the facilities for com- 
mercial intercourse by rendering the river navigable to a 
certain class of vessels, to which it was not navigable be- 
fore. These tolls were likened to the “light money” paid 
to the Danes by the commercial world.* 

A license tax imposed on foreign insurance companies 
for the privilege of doing business in the state, is not a 
regulation of commerce.” 

Conclusions. That while a state may tax all 
persons and property within its limits, and has com- 
plete control over its internal commerce, and may tax. 
in its discretion the instruments of commerce, and its sub- 
jects, whether freight or passengers, yet whenever the 
commerce is between the states, or with foreign nations, 
the power of Congress when exercised is exclusive. And 
although the power has not been exercised directly, if the 
subjects over which the state claims to exercise the taxing 
power, are in their nature national, or admit of one uni- 
form system or plan of regulation, they are such as to re- 
quire the exclusive legislation of Congress. The transpor- 
tation of passengers or merchandise through a state, or 
from one state to another is of this nature, and a tax upon 
such transportation by a state is void." When the bur- 
den of the tax rests upon the passengers or freights trans- 
ported, because of their transportation, whatever the form 
of law may be, itis invalid ; where the goods stop in a state 
merely for the purpose of separation and assortment, with 
a view to their continual transportation toa market in other 
states, and not for saleinthe state. They are not within the 
state so as to be subject to taxation, but are the subjects of 
commerce in transit, and a tax upon them would be a reg- 
ulation of commerce among the states. While a tax upon 
the gross receipts of a transportation company, although it 
affects commerce between the states, is thought to be a tax 
upon the fruits of transportation, after it is mixed with the 
general property of the company, and isa valid exercise of 
the taxing power of the state“ The states may impose 
taxes to execute their inspection and quarantine laws. The 
former must be limited to what is absolutely necessary for 
their execution, and the latter, although generally valid, 
yet if they appear to be in reality a tax on the transit of 
passengers from foreign countries,“ or from state to state, 
they are not valid.* Congress has full power over the sub- 
ject of pilotage, but having recognized at an early day the 
state laws on that subject, a tax on vessels in the form of 
pilotage or half-pilotage, is valid, but a tax on vessels ar- 
riving in a state port, of a specific sum, without reference 
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to services performed or offered, is void. A tax in the 
form of tolls on the navigation of a river, which has been 
improved by the labor of a private corporation, and after- 
wards by grants from the state and the Tnited States, does 
conflict with the power of Congress as exercised in the act 
regulating the coasting trade.” A tax on foreign insurance 
companies is valid, and so is a tax on exchange and money 
brokers.* The provision under discussion gives to Con- 
gress the power to regulate commerce not only with for- 
eign nations, and among the several states, but with the In- 
dian tribes, and precisely the same principles would apply 
to the tax laws of states as far as they affected commerce 
with the Indian tribes. Under this power, Congress may 
prohibit the traffic in spirituous liquors between such tribes 
within, as well as without, the limits of a state.” 

§ 71. Citizens of each State entitled to Privileges of ali the 


States—The constitution provides, that “the citizens of 


each state shall be entitled to all privileges and immunities 
of citizens of the several states.” This clause, among other 
things, secures to a citizen of any state the right to pass 
into any other state of the Union for the purpose of en- 
gaging in lawful commerce, or business; to acquire per- 
sonal property ; to take and hold real estate; to maintain 
actions in the courts of the state; and to be exempt from 
higher taxes or excises than are imposed by the state upon 
tts own citizens. A statute of Maryland which required 


‘all traders, resident in thé state, to take out license, and to 


pay therefor certain sums regulated by a scale of from $12 
to $150, in proportion to their stock in trade, while any per- 
son not a permanent resident of the state, was prohibited 
from selling any goods, other than agricultural pro- 
ducts and articles manufactured in the state, either by card, 
sample, or by written or printed trade list, without obtain- 
ing a license for which the sum of $300 was to be paid. 
This act was held to discriminate as to non-residents, to be 
a violation of this provision of the constitution and void.“ 
So an act taxing the slaves of non-residents higher than 
residents is void.” 

But when a uniform tax is imposed upon all sales at auc- 
tion in the state, the fact that goods sold are the property 


of citizens of other states, does not affect the validity of 


the tax. Where a state law required all persons offering 
for sale liquors, to pay, before such sale, to the tax collector 
of the county into which such liquors are introduced, a tax 
of fifty cents on every gallon introduced into the state for 
sale; and in the same state, there was a law imposing a 
tax of fifty cents per gallon on all whiskey and brandy 
manufactured from fruits in the state, requiring every dis- 
tiller to take out a license and make return of the quantity 
manufactured ; it was held, that this law subjected citizens 
of the state and other states to the same rate of taxation 
on the article under consideration, and did not discriminate 


against the product of sister states, although the mode of 


collecting the tax was different, as to the products of the 
state, from products of other states.“ A tax on the agents 
of insurance companies incorporated in other states, dif- 
ferent from that required of home insurance companies, 
does not violate the provision under consideration.” Cor- 
% Steamship Co. v. Joliffe,2 Wall. 450; Ex parte McNiel, 13 Wall. 
236, and 6 Wall. 31. 
3? Thames Bk. v. Lowell e¢ al., 18 Conn. 298. 
atte 168; 10 Wall. 410 and 566; Nathan v. Louisiana, 8 How- 
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porations are not citizens of a state in the sense that they 
are entitled to the privileges and immunities which are 
common to the citizens in all the states, by virtue of their 
being citizens. They are citizens in the sense of the con- 
stitution of the United States, only for the purpose of giv- 
ing jurisdiction to the courts of the United States.“ It is 
not material whether the tax on these corporations is di- 
rect on the agents of the corporation, or in the form of a 
license tax ; nor does the condition of depositing securities, 
or giving bonds to perform conditions required before they 
are allowed to transact business in the state, affect their cit- 
izenship. The same principle applies to a tax on insur- 
ance companies from foreign countries ; the state may pre- 
scribe the terms on which they are allowed to do business 
in the state," and although the company may not be a cor- 
poration according to the laws of the country in which it 
was created, yet if it is clothed with the right of- acting as 
an aggregate body, with its stock divided into shares and 
transferable, although the members of the company as 
stockholders are still liable individually, it will be treated 
as a corporation for the purposes of taxation.© When a 
tax law discriminated between home insurance companies 
and foreign insurance companies, # was held the benefit of 
the constitutional provision could not be claimed by the 
latter. The principle is well established that a corporation 
created by one state can only exercise its corporate fran- 
chises in another state by the courts of the latter. The 
amount of tax, or the restriction placed upon the exercise 
of such privilege, is wholly with the discretion of the state 
granting the privilege.” 





Confiscation of Property of Persons Engaged in Re- 
bellion—Title to Real Estate conveyed by Condem- 
antion and Sale. 


WALLACH vy. VAN RISWICK.* 





Supreme Court of the United States,.October Term, 1875. 


1. Effect of a Deed from a Person whose interest in Real Estate has 
Confiscated.—A fier an adjudication, forfeiture and sale of an enemy’s 

real estate under the act of Congress of July 17, 1862, and the joint resolution of 
the same date, there remains in him no estate or interest which he can convey 
by deed. The forfeiture is of the fee, and not a life estate carved out of the fee. 


2. ction of the act of July 17, 1862.—When construed alone the 
provisions of this act left no interest in the property confiscated remaining in 
the person from whom the title passed by forfeiture to the United States. 


3. The Act and Joint Resolution Construed Together.—The joint reso- 
lution of Congress of even date with the act which provides that ‘‘ no proceedings 
under said act shall be so construed as to work a forfeiture of the real estate of 
the offender beyond his natural life,’’ construed as a proviso of the act, and 
intended merely to limit the duration of the forfeiture, and not the character of 
the estate forfeited. The forfeiture is complete during the life of the offender 
and after his death the real estate would pass und be owned as though there hac 
been no forfeiture. 

4. Annesty—Re-habilitation —The proclamation of annesty could not re- 
— to the orginal owners property which had already been condemned and 
sold, . ' 

Argument 1. The object of the act of Congress was to strengthen the govern- 
ment and weaken the enemy by taking from the enemy’s erents the power 
to use their property in aid of the hostile cause. Hence it seems incredible that 
Con should leave in one of the adherents of the enemy an estate which he. 
might convey. Miller v. United States, 11 Wall. 268, 


Argument 2. The act of Congress and age: resolution compared with similar 
English statutes,—5 Eliz. Ch. 11; 18 Eliz. Ch.1; 7 Anne, Ch, 21. Citing the 
fol meg | English cases; Lord Lovel’s Case, Plowd, 488; Burgess v. Wheate, 1 
Eden, 201; Brown v. Waite, 2 Mod. 133. 


Argument 3. The language of the opinions in Bigelow vy. Forrest, 9 Wall. 339 
and Day v. Micon, 18 Wall. 156, reviewed and criticised. 


Argument 4. The common law maxim that, ‘‘ a fee cannot be in abeyance,’’ 
rests upon reasons that now have no existence, and is not of universal applica- 
tion. Even if it were, it is abrogated by inconsistent statutory provisions. - 


Argument 5. Even at common law it was not always necessary that the an- 
cestor should be seized, to enable the heir to take by descent. Shelley’s Case; 
Fortesque J. in Thornby v. Fleetwood, 1 Strange 318. 


* Reported for this JournaL by Wm. P. Wade, Esq., of Kansas 
City, Mo. 
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Appeal from the Supreme Court of the District of Columbia. 

Mr. Justice Strona delivered the opinion of the court. 

The complainants are children and heirs-at-law of Charles 
S. Wallach, who was an officer in the confederate army dur- 
ing the late rebellion. While thus in the confederate service, 
his real estate situate in the city of Washington, was seized 
by order of the President, under the confiscation act of July 
17, 1862, and a libel for its condemnation was duly filed. The 
lot of ground, respecting which the present controversy 
exists, was condemned as forfeited to the United States on 
the 29th day of July, 1863, and on the 9th day of September 
next following, it was sold under a writ of venditioni ex- 
ponas, the defendant, Van Riswick, becoming the purchaser. 
Prior to the seizure, the lot had been conveyed by Charles 8. 
Wallach, in trust to secure the payment of a promissory note 
for five thousand dollars which he had borrowed, and at the 
time of the seizure a portion of this debt remained unpaid 
and due to the defendant, to whom the note and the security 
of the deed of trust had been assigned. Wallach’s interest 
in the property was, therefore, an equity of redemption, and 
by the confiscation sale the purchaser acquired that interest, 
and held it with the security of the deed of trust given to 
protect the payment of the promissory note. 
February, 1866, Wallach having returned to Washington, 
made a deed purporting to convey the lot ini fee simple with 
covenants of general warranty, to Van Riswick, the pur- 
chaser at the confiscation sale. His wife joined with him in 
the deed. 

So the case stood until February 3, 1872, when Wallach 
died. The complainants then filed this bill, claiming that 
after the seizure, condemnation and sale of the land, as the 
property of a public enemy engaged in the war of the rebel- 
lion, nothing remained in him that could be the subject of 
sale, or conveyance ; consequently that nothing passed by 
the deed from Wallach and wife, and that they, being his 
heirs, had, upon his death, an estate in the land and a right 
to redeem, and to have the conveyance of their father to Van 
Riswick declared to be no bar to their redemption. The 
relief sought is redemption of the deed of trust, discovery, 
(particularly of the amount remaining due upon Charles 8. 
Wallach’s note,) an account of the rents and protits of the 
land since the death of Wallach, a decree that his deed of 
February 3, 1866, is of no effect against the plaintiffs, a decree 
for delivery of possession of the let, and general relief. 

To this bill the defendent Van Riswick demurred generally, 
and the court below sustained the demurrer and dismissed 
the bill. Hence the appeal. 

The formal objections to the bill deserve but a passing 
notice. - It is not, we think, multifarious, and all: persons are 
made parties to it who can be concluded or affected by any 
decree that may be made; all persons who have an interest 
in the subject-matter of the controversy. The main question 
raised by the demurrer, and that which has been principally 
argued, is whether, after an adjudicated forfeiture and sale 
of an enemy’s land under the confiscation act of Congress of 
July 17, 1862, and the joint resolution of even date therewith, 
there is left in him any interest which he can convey by deed. 

The act of July 17th, 1862, is an act for the confiscation of 
enemies’ property. Its purpose, as well as its justification, 
was to strengthen the government and to enfeeble the public 
enemy by taking from the adherents of that enemy the power 
to use their property in aid of the hostile cause. Miller v. 
the United States, 11 Wallace 268. With such a purpose, it is 
incredible that Congress, while providing for the confiscation 
of an eneniy’s land, intended to leave in that enemy a vested 
interest therein, which he might sell, and with the proceeds 
of which he might aid in carrying on the war against the 
goverhment. The statute indicates no such intention. The 
contrary is plainly manifested. The fifth section enacted that 
it should be the duty of the President of the United States 
to cause the seizure of “all the estate and property, money, 
stocks, credits, and effects” of the persons thereinafter des- 
cribed (of whom Charles 8. Wallach'was one), and to apply 
the same and the proceeds thereof to the support of the army 
of the United States; and it declared that all sales, transfers, 
and conveyances of any such property should be null and 
void. The description of property thus made liable to seiz- 
ure is as broad as possible. It covers the estate of the owner, 
all his estate or ownership. N authority is given to seize 
less than the whole. The seventh section of the act enacted, 


that to secure the condemnation and sale of any such property, 
(viz., the property seized), so that it might be made avail- 
able, for the purpose aforesaid, proceedings should be insti- 
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tuted in a court of the United States, and if said property 
should be found to have belonged to a person engaged in the 
rebellion, or who had given comfort or aid thereto, that the 
same should be condemned as enemies’ property, and become 
the property of the United States, and might be disposed of 
as the court should decree, the procecds thereof to be paid 
into the treasury of the United States for the purpose afore- 


said. Nothing can be plainer than that condemnation and 
sale of the identical property seized was intended by Con- 
gress, and it was expressly declared that the seizure ordered 
should be of all the estate and property of the persons des- 
ignated in the act. If, therefore, the question before us were 
to be answered in view of the proper construction of the act 
of July 17, 1862, alone, there could be no doubt that the seiz- 
ure, condemnation, and sale of Charles 8. Wallach’s estate in 
the lot in controversy, left in him no estate or interest of any 
description which he could convey by deed, and no power 
which he could exercise in favor of another. This we under- 
stand to be substantially conceded on behalf of the defendant. 

But the act of 1862 is not to be construed exclusively by it- 
self. Contemporaneously with its approval, a joint resolu- 
tion was passed by Congress and approved, explanatory of 
some of its provisions, and declaring that “no proceedings 
under said act should be so construed as to work a forfeiture 
of the real estate of the offender beyond his natural life.”’ 
The act and the joint resolution are, doubtless, to be con- 
strued as one act, precisely as if the latter had been introduc- 
ed into the formeras a proviso. The reasons that induced the 
passage of the resolution are well known. It was doubted by 
some, even in high places, whether Congress had power to en- 
act that any forfeiture of the land of a rebel should extend or 
operate beyond his life.. The doubt was founded on the pro- 
vision of the constitution, in section 3d. article 3d, that “ no 
attainder of treason shall work corruption of blood or for- 
feiture except during the life of the person attainted.” It 
was not doubted that Congress might provide for forfeitures, 
effective during the life of an offender. The doubt related to 
the possible duration of a forfeiture, not to the thing forfeited 
or to the extent and efficiency of the forfeiture while it con- 
tinued. It was to meet the doubt which did exist, that the 
resolution was adopted. What, then, is its effect, and what 
was intended by it? Plainly 1t should be so construed as to 
leave it in accord with the general and leading purpose of the 
act of which it issubstantially a part, for its object was not 
to defeat but to qualify. That purpose, as we have said, was 
to take away from an adherent of a public enemy his prop- 
erty, and thus deprive him of the means by which he could 
aid that enemy. But that purpose was thwarted, partially at 
least, by the resolution, if it meant to leave a portion, and of- 
ten much the larger portion, of the estate still vested in the en- 
emy’s adherent. If, notwithstanding an adjudicated forfeiture 
of his land and a sale thereof, he was still seized of an estate 
expectant on the determination of alife estate, which he could 
sell and convey, his power to aid the public enemy thereby re- 
mained. It can not be said that such was the intention of 
Congress. The residue, if there was any, was equally sub- 
ject to seizure, condemnation, and sale, with the particular 
estate that preceded it. And it is to be observed that the joint 
resolution made no attempt to divide the estate confiscated 
into one for life, and another in fee. It did not say the forfeit- 
ure shall be of a life estate only, or of the possession and en- 
joyment of the property for life. Its language is, “ no proceed- 
ings shall work a forfeiture beyond the life of the offender,”— 
not beyond the life estate of the offender. The obvious mean- 
ing is that the proceedings for condemnation and sale, shall 
not affect the ownership of the property after the termina- 
tion of the offender’s natural life After his death the land 
shall pass, or be owned as if it had not been forfeited. There 
is nothing that warrants the belief it was intended, that 
while the forfeiture lasted it should not be complete, viz., a de- 
volution upon the United States of the offender’s entire right. 
The words of the resolution are not exactly those of the con- 
stitutional ordinance, but both have the same meaning, and 
both seek to limit the extent of forfeitures. In adopting the 
resolution, Congress inanifestly had the constitutional ordin- 
ance in view, and there is no reason why one should receive 
a construction different from that given to the other. What 
was intended by the constitutional provision is free from 
doubt. In Enyland attainders of treason worked corruption 
of blood and perpetual forfeiture of the estate of the person 
attainted, to the disinherison of his heirs, or of those who 
would otherwise be his heirs. Thus innocent children were 
made to suffer because of the offence of their ancestor. When 
the federal constitution was framed this was felt to be a 
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great hardship, and even rank injustice. For this reason it 
was ordained that no attainder of treason should work cor- 
ruption of blood or forfeiture, except during the life 
of the person attainted. No one ever doubted it was a 
provision introduced for the benefit of the children and heirs 
alone ; a declaration that the children should not bear the in- 
iquity of the fathers. Its purpose has never been thought to 
be a benefit to the traitor, by leaving in him a vested interest 
in the subject of forfeiture. 

There has been some acts of Parliament providing for limi- 
ted forfeitures, closely resembling those described in the act 
of Say tee as modified by the joint resolution. The statute 
of 5th Elizabeth, chapter 11th, “against the clipping, wash- 
ing, rounding, and filing of coins,” declared those offences to 
be treason, and enacted that the offender or offenders should 
suffer death, and lose and forfeit all his or their goods and 
chattels, and also “lose and forfeit all his and their lands and 
tenements during his or their natural life or lives only.” The 
statute of 18th Elizabeth, chapter 1, enacted the same provis- 
ion “ against diminishing and impairing of the Queen’s Maj- 
esty’s coin, and other coins current within the realm,’ and 
declared that the offender or offenders should “lose and for- 
feit to the Queen’s Highness, her heirs and successors, all 
their lands, tenements, and hereditaments during his or their 
natural life or lives only.” Each of these statutes provided 
that no attainder under it should work corruption of blood 
or deprive the wife of an offender of her dower. The statute 
of7 Anne, ch. 21, is similar. There all provide for a limited for- 
feiture—limited in duration, not in quantity. And certainly no 
case has been found, none, we think, has ever existed, in 
which it has been held that either statute intended to leave 
in the offender an ulterior estate in fee after a forfeited life 
estate, or any interest whatever subject to his dispensing 
power. Indeed, forfeiture has frequently been spoken of in 
the English courts as equivalent to conveyance. It was in 
Lord Lovel’s case, Plowden, 488, where it was said by Har- 
per, Justice, “‘ the act (of attainder) is no more than an instru- 
ment of conveyance, when by it the possessions of one man 
are transferred over to another.” And again: “ The act con- 
veys it (the land forfeited) to the King, removes the estate out 
of Lovel and vests it entirely in the King.” In Burgess v. 
Wheate, 1 Eden, 201, in discussing the subject of forteiture, 
the Master of the Rolls said, “the forfeiture operated like a 
grant to the King. The Crown, said he, takes an estate by 


forfeiture subject to the engagements and encumbrances of 


the person forfeiting. The Crown holds in this case as a royal 
trustee, (for a forfeiture itself is sometimes called a royal es- 
cheat). * * * If a forfeiture is regranted by the King, the 
vega is a tenant in capite, and all mesne tenure is extinct.” 
ee also Brown v. Waite, 2 Mod. 133. Ifa forfeiture is equiv- 
alent to a grant or conveyance to the government, how can 
anything remain in the person whose estate has been forfeited 
which he can convey to another? No conceivable reason ex- 
ists why the construction applied to the English statutes re- 
ferred to, should not be applied to our act of 1862 and the 
joint resolution. If in the British statutes the sole object of 
the limitation of the duration of forfeiture was a benefit to 
the heirs of the offender, it is the same in our statutes, and it 
is a perversion of the intent and meaning of the joint resolu- 
tion to read it as preserving rights and interests in those who 
under the act had forfeited all their estate. What was seized, 
condemned as forfeited, and sold in the proceedings against 
Charles S. Wallach’s estate was not, therefore, technically 
alife estate. It is true that in Bigelow v. Forrest, 9 Wal- 
lace, 339, and Day v. Micon, 18 Wallace, 156, some expressions 
were used indicating an opinion that what was sold under 
the confiscation acts, was a life estate carved out of a fee. The 
age was, perhaps, incautiously used. We certainly did 
not intend to hold that there was anything left in the person 
whose estate had been confiscated. The question was not be- 
fore us. We were not called upon to decide anything respect- 
ing the quantity of the estate carved out, and what we said 
upon the subject had reference solely to its duration. 
It is argued on behalf of the defendant that, because under 
@ confiscation sale of land, or of estate therein, the purchaser 
takes an interest terminable with the life of the person whose 
property has been confiscated, the fee must be somewhere, for 
it is said a fee can never be in abeyance, and as the fee cannot 
be in the United States, they having sold all that was seized, 
nor in the purchaser, whose interest ceases with the life, it 
must remain in the person whose estate has been seized. The 
argument is more plausible than sound. It is a maxim of the 
common law that a fee can not be in abeyance. It rests upon 
reasons that now have no existence, and it is not now of univer- 





sal application. But ifit were, being a common law maxim, it 
must yield to statutory provisions inconsistent with it, and it 
is, therefore, of no weight in the enquiry what was intended 
by the confiscation act and concurrent resolution. Undoubt- 
edly there are some anomalies growing out of the congress- 
ional legislation, as there were growing out of the statutes of 
5th and 18th Elizabeth, but it is the duty of the court to carry 
into effect what Congress intended, though it must be by de- 
nying the applicability of some common law maxims, the 
reasons of which have long since disappeared. It has not been 
found necessary in England to hold that a reversion remained 
ina traitor after his attaint, though the statutes declared that 
she forfeiture shall be during his natural life only. 

We are not, therefore, called upon to determine where the 
fee dwells during the continuance of the interest of a pur- 
chaser at a confiscation sale, whether in the United States or 
in the purchaser, subject to be defeated by the death of the 
offender whose estate has been confiscated. That it can not 
dwell in the offender, we have seen it evident, for if it does, 
the plain purpose of the confiscation act is defeated, and the 
estate confiscated is subject alike in the hands of the United 
States and of the purchaser, to a paramount right remaining 
in the offender. If he is a tenant of the reversion, or of a re- 
mainder, he may control the use of the particular estate, at 
least so far as to-prevent waste. That Congress intended such 
a possibility is incredible. 

Ifit be contended that the heirs of Charles S. Wallach cannot 
take by descent unless their father, at his death, was seized of 
an estate of inheritance, e. g., reversion, or a remainder, it 
may be answered that even at common law it was not always 
necessary the ancestor should be seized to enable the heir to 
take by descent. Shelley’s case is, that where the ancestor 
might have taken and been seized, the heir shall inherit. 
Fortescue, J., Thornby v. Fleetwood, 1 Strange, 318. 

And if it were true that at common law the heirs could not 
take in any case, where their ancestor was not seized at his 
death, the present case must be determined by: the statute. 
Charles 8. Wallach was seized of the entire fee of the land be- 
fore its confiscation, and the act of Congress interposed to take 
from him that seizin for alimited time. That it was compe- 
tent to do, attaching the limitation for the benefit of the heirs. 
It wrought no corruption of blood. In Lord De La Warre’s 
case, 11 Coke, 1, a, it was resolved by the justices “ that there 
was a difference betwixt disability personal and temporary, 
and a disability absolute and perpetual ; as where one is at- 
tained of treason or felony, that is an absolute and perpet- 
ual disability, by corruption of blood, for any of his posterity 
to claim any inheritance in fee simple, either as any heir to 
him, or to any ancestor above him; but when one is disabled by 
parliament (without any attainder) to claim the dignity for 
his life, it isa personal disability for his life only, and his heir 
after his death may claim as heir to him, or to any ancestor 
above him.” There is a close analogy between that case and 
the present. See also Wheatley v. Thomas, Levinz, 74. 

Without pursuing this discussion further we repeat that to 
hold any estate or interest remained in Charles S.. Wallach 
after the confiscation and sale of the land in controversy 
would defeat the avowed purpose of the confiscation act, and 
and the only justification for its enactment ; and to hold that 
the joint resolution was not intended for the benefit of his 
heirs exclusively, to enable them to take the inheritance after 
his death, would give preference to the guilty over the inno- 
cent. Wecan not sohold. In our judgment such a holding 
would be an entire perversion of the meaning of Congress. 

It is has been argued that the proclamation of amnesty after 
the close of the war restored to Charles S. Wallach his right 
of property. The argument requires but a word in answer. 
Conceding that the amnesty did restore what the United 
States held when the proclamation was issued, it could not 
restore what the United States had ceased to hold. It could 
not give back the property which had been sold, or any inter 
est in it, either in possession or expectancy, Semmes vy. 
U. 8., Reps. 8. C. 1 Otto. Besides, the proclamation of am- 
nesty was not made until December 25, 1868. 

The decree of the supreme court of the district dismissing 
the complainants’ bill is, therefore, reversed and the cause is 
remitted for further proceedings in conformity with this 
opinion. 

Nore.—Devine A. Chaffraix, Appellant v. Arthur Shiff, decided at 


the same time on ven from the Circuit Court of the United States, 


for the District of Louisiana, involved the same questions of law upon a 
slightly different state of facts, and was reversed and remanded upon the 
same er set forth in the opinion of the court, in Wallach et al v. 
Riswick. The action in the circuit court was for specific perform- 
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ance of a contract for the purchase of real estate, which ouproaly stipu- 
lated that the purchaser should not be bound to accept the sale if the 
titles were not good and valid. The title offered was that of a purchaser 
at a confiscation sale. Gurget, the person as whose property the land 
was confiscated, had rele to the defendant without warranty. The 
court below decreed specific performance, but the supreme court held 
that such a title was not a complete and valid one; that it was not effect- 
ive beyond the life of Gurget, and that his release did not enlarge it. 


a. 





Conviction of Misdemeanor under Indictment for 
Felony. 


HUNTER ETAL. v. THE COMMON WEALTH.* 
Supreme Court of Pennsylvania, November 15, 1875. 


On an indictment charging a felony, the jury may acquit of the felony, and 
convict of the constituent misdemeanor. 


Per Paxson, J. The act of 3 April, 1872 (Purd. Dig. 625, pl. 21), permitting 
defendants indicted for misdemeanors to testify, has no application where a 
party is charged with a felony, even though he may also be charged with, or 
convicted of, a misdemeanor. 


Error to the Quarter Sessions of Allegheny County. 

The defendants were indicted (on a single count) for a fel- 
onious assault. Plea non cul. et de hoc ; similiter and issue. 
Verdict, “ guilty of an assault.” 

A motion in arrest of judgment, on the ground that the 
indictment for a felony did not warrant a conviction for mis- 
demeanor, having been overruled, the defendant took this 
writ of error, assigning for error the overruling of the motion 
and the entry of judgment on the verdict. 

Weir & Gibson (with whom was John S. Ferguson), for 
plaintiffs in error. 

The judgment is not warranted by the common law of 
England and Pennsylvania, and there is no statute or decision 
of the supreme court changing the practice at common law. 

The greater offence contains the lesser, and the latter was 
merged in the former; therefore an acquittal of the greater 
is necessarily an acquittal of the latter. 

Thos. M. Marshal, for the Commonwealth. : 

Nov. 15. THe Court. The plaintiff in error was indicted 
for a felonious assault. A motion in arrest of judgment was 
made, which was overruled by the court below, and judg- 
ment entered on the verdict. This is assigned here for error. 

The record presents the single question, whether, upon an 
indictment charging a felony, the jury may acquit of the 
felony, and convict of the constituent misdemeanor. We are 
in no doubt as to the rule at common law. It was long held 
in England, that upon an indictment for a felony there could 
be no conviction for the minor offence of misdemeanor. Rex 
v. Gross, 1 Ld. Baym. 111; 3 Salk. 193; 2 Hawk. Cr. 47, § 6; 
1 Chit. C. L. 251 and 639. The reason of the rule was that 
persons indicted for misdemeanors were entitled to certain 
advantages at the trial, such as the right to make a full 
defence by counsel, to have a copy of the indictment, and a 
special jury, privileges not accorded to those indicted for a 
felony. It is apprehended these reasons no longer exist in 
England—at least not to the extent they did formerly, for by 
the Stat. 1 Vict. C. 85,§ 11 (Lord Denman’s Act), the rule 
itself has been abolished, and now upon a bill charging a 
felony a conviction may there be had for a constituent mis- 
demeanor. It is clear that the reason of the rule has no 
application in this state ; on the contrary, the advantages, if 
any, upon the trial are all in favor of those charged with a 
felony. By the merciful provisions of our criminal law, the 
higher and more atrocious the crime the more numerous are 
the safeguards thrown around the accused, and the more 
jealously does the law guard every legal right to which he is 
entitled. 

The rule in other states of this country is by no means uni- 
form. Itis said by Mr. Wharton, in his work on criminal law, 
§ 400, that the old common law rule is still followed in Massa- 
chusetts, in Indiana and Maryland; while in New York, Ver- 
mont, New Jersey, Ohio, North Carolina, South Carolina and 
Arkansas, it has been held that the reason of the English rule 
having ceased, the rule itself ceases, in obedience to the maxim 
cessante ratione legis cessat ipsa lex. A number of authori- 
ties are introduced by Mr. Wharton, which it is unnecessary 
to refer to here. The learned author places Pennsylvania as 
among the states in which the old common law rule still pre- 
vails, and cites The Com. v. Gable (7 8. & R. 423), in support 


. = the report in Weekly Notes of Cases (Philadelphia, Kay & 
ro. 














of his text. The case referred to is authority only for what 
it decides. No such question was before the court. The 
contention there was whether upon an indictment for murder 
a conviction for manslaughter, without stating that it was 
for voluntary manslaughter, could be sustained. The court 
held, that the verdict was sufficiently certain ; that it was to 
be presumed the jury meant voluntary manslaughter. It is 
true Chief Justice Tilghman, who delivered the opinion of 
the court, recognized the common law rule referred to, but it 
was assumed, not argued. Indeed, it could not well have 
been otherwise, as the point was not made. 

Black, C. J., also appears to have recognized the rule in 
Dinkey v. the Com. (5 Harris, 127), when he said, that “ on 
an indictment for felony, there cannot be a conviction fora 
minor offence included within it, if such minor offence be a 
misdemeanor.” But the point was not before the court in 
Dinkey v. the Com. All that case ruled was that an indict- 
ment for seduction under the statute includes the charge of 
fornication, and that a party indicted for seduction and 
acquitted may plead such an acquittal in bar of a subsequent 
indictment for fornication and bastardy on the same act ; and 
the record will be a complete defence. 

It will thus be seen that Dinkey v. The Com., as well as 
Com. v. Gable, are not authority to the extent claimed for 
them, and can hardly be said to support the rule. On the 
other hand, we are not without authority to support a con- 
viction of a misdemeanor upon an indictment charging felony. 
In Harman v. The Com. (12 8S. & R. 68), in which it was held 
that a count charging assault with intent to ravish might be 
joined with a count for rape, Chief Justice Tilghman shows 
that as far back.as 1772, upon an indictment charging rape, 
the defendant had been convicted of an assault with intent 
to ravish. In Shouse v. The Com. the principle is laid down 
by Justice Burnside: “ When a count in an indictment con- 
tains a divisible averment, it is the province of the jury to 
discriminate and find the divisible offence ; and this distine- 
tion runs through the whole criminal law. It is enough to 
prove so much of the indictment as shows that the defend- 
ants, or any one of them, has committed a substantial crime 
therein specified.”’ Justice Burnside then proceeds to cite 
Rex v. Dawson (3 Starkie, 62), where an indictment charges 
the defendant with an assault with intent to abuse and car- 
nally know a female child ; and it was held that he might be 
convicted of an assault to abuse her simply ; (5 Ohio R. 242), 
where it was held that on an indictment for an assault with 
an intent to murder, there may be a conviction of an assault 
simply ; and adds: “ This is the law and practice of Penn- 
sylvania.”” The general rule is well settled, that, upon an 
indictment charging a particular crime, the defendant may 
be convicted of a lesser offence included within it. Thus, 
upon an indictment for murder, the prisoner may be con- 
victed of manslaughter; a person charged with burglary 
may be convicted of larceny, if the proof fail of breaking 
and entering; a person charged with seduction may be con- 
victed of fornication (Dinkey v. Com., 5 H. 127). When 
persons are indicted for riotous assault and battery, they 
may be convicted of assault and battery only. Shouse v. 
Com., 5 Barr, 83. When the charge is assault and battery, a 
conviction may be had for assault. Instances of this kind 
might be multiplied indefinitely, if necessary. 

The common law rule that a felony and misdemeanor can 
not be joined in the same indictment, had its foundation in 
substantially the same reasons as the rule under discussion. 
Yet we have seen that it was departed from in Harman y. 
The Com. Since then it has been constantly undermined. 
In Hanwood vy. The Com, (2 P. F. Sm. 424), it was said by 
Agnew, J., that “the English rule against the joining of a 
felony and a misdemeanor in the same indictment has been 
greatly modified by modern decisions. It would be going 
too far to say now that it exists in any case, except it is 
when the offences are repugnant in their nature and legal 
incidents, and the trial and judgment so incongruous as to 
tend to deprive the defendant of some legal advantage,” citing 
Rex v. Ferguson, 29 Eng. L. & E. 536; Harman v. The Com., 
12 S. & R. 68; State v. Hooker, 17 Vermont 658; State v. 
Boise 1 McMullin, 190, and other cases. I regard it, therefore, 
as the settled rule in this State that a felony triable in the 
quarter sessions may be joined in the same indictment with a 
misdemeanor growing out, and a part of, the same trans- 
action. Whether a misdemeanor may be joined in the same 
indictment with a felony which is triable exclusively in the 
Oyer and Terminer, is a question about which I express no 
opinion, as the principle is not necessarily involved in this 
casc. 
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If the indictment here had contained a count charging assault 
merely, it is clear from the above authorities there would 
have been no misjoinder. It is equally clear that a conviction 
for the assault, and an acquital for the felony would have 
been good. So would a conviction upon the bid generally. 
If, then, there could have been a conviction count for as- 
sault, why not without the count? We have seen that the 
rule against the nonjoinder of the two offences no longer 
exists. What is there left to support the position, that, upon 
a charge of felony, a conviction cannot be had for its constitu- 
ent misdemeanor? In this case, the defendant was indicted 
for an assault with intent to kill. He was convicted of an 
assault. This was the very offence with which he was 
charged. The intent to kill is a mere qualification or aggra- 
vation of the crime. The fact to be proved by the Common- 
wealth was the assault. It was for the jury to say whether, 
under all the circumstances attending the assault, the nature 
of the attack, and the means employed, it was accompanied 
with an intent to take life. . Upon the question of the intent. 
the jury have found in favor of the defendant, but convicted 
of assault. How has he been injured by this? The greater 
crime necessarily involved the less. It was divisible. The 
lesser could exist without the greater, and the jury have so 
found. There was no surprise upon the defendant. The 
fact of the assault was the very issue before the jury, and he 
enjoyed every legal right incident to the trial that he would 
have been entitled to if he had been indicted for the misde- 
meanor. Nor is he left im any peril hereafter. The plea of 
autrefois convict would be a sufficient answer to a subse- 
quent indictment for the misdemeanor. 

It was strongly urged, however, as a reason why this con- 
viction should not ‘be sustained, that the defendant was 
deprived of the benefit of the act of April 3, 1872, which 
permits defendants charged with offences not above the grade 
of misdemeanor (forgery and perjury excepted) to testify in 
their own behalf. The objection is plausible, but unsound. 
The act in question may be regarded as an indulgence ex- 
tended to defendants in certain cases. It was not intended 
to embarrass or delay the administration of criminal justice, 
nor to make two trials necessary where one sufficed before. 
It is not to be extended to cases not enumerated in the act. 
It has-no application where a party is charged with a felony. 
Such was the charge here. It is true the result of the trial 
shows the defendant did not commit the felony. But that 
was one of the questions of fact the jury were called upon to 
try. Im the determination of such an issue the defendant 
had no right to be heard from the witness stand. Had the 
indictment included a count for assault, it cannot be pre- 
tended that the defendant would have been a competent 
witness, and if convicted of the misdemeanor only, it would 
not have been a sufficient ground to arrest the judgment. If 
it be urged that this view of the effect of the act of 1872 may 
lead to cases of hardships, it is sufficient to say that the rem- 
edy for such cases is in the courts below. If a count fora 
felony is joined in an indictment with a count for a misde- 
meanor for the mere purpose of closing the mouth of the 
defendant, the judge before whom the cause is tried, has 
‘ample power to see that the process of the law is not abused. 
It is not to be presumed that public officers charged with the 
pleas of the commonwealth, will use the power they possess 
to the injury of the citizen. 

The common law bristles with technicalities. It was said 
by Lord Hale, an eminent as well as humane judge, that such 
niceties were grown to be a blemish and an inconvenience in 
the law, and the administration thereof; that more offenders 
escaped by the easy ear given to exceptions to indictments, 
than by the manifestations of their innocence, and that the 
grossest crimes had gone unpunished by reason of these un- 
seeinly niceties. Many of the niceties to which Lord Hale 
alluded survived long after the reasons in which they had 
their origin had passed away. But few of them remain to 
vex the administration of justice. The tendency of modern 
legislation, and of judicial decision, is to disregard mere 
technicalities, and to regard the substance rather than the 
form. Our revised criminal code and criminal procedure 
act have brushed away many of these “ unseemly niceties.” 
Among these changes may be noticed § 107 of the code, de- 
fining the offence of larceny by any clerk, servant, or other 

rsons in the employ of another when the property stolen 

never gone into the actual possession of the owner: § 108, 
in regard to larceny by bailees, when the bailee shall not break 
bulk or otherwise determine the bailment ; also sections 11 to 
22 of the criminal procedure act, relating to indictments and 


pleadings, allowing the amendment of indictments, in mere 





formal matters, simplifying the forms of indictments, so that 
it is sufficient to charge the offence substantially ; and sections 
50 and 51 of the last-named act, in the former of which it is 
provided that a party indicted for a felony or a misdemeanor 
may be found guilty of an attempt to commit the same, and 
in the latter, that persons indicted for a misdemeanor shall 
not be acquitted, if upon the trial the offence turn out to be 
a felony. The last-named gections have an important bearing 
upon the question under consideration. The analogy is so 
close that we might safely rest our decision upon it. The 
statute having made it the duty of the jury to convict of an 


attempt where the proof fails of the completed offence, it is. 


difficult to see any sufficient reason why a conviction may 
not be had for a completed misdemeanor, when the proof 
fails of the perpetration of the felony of which it is a con- 
stituent. 

In the Quarter Sessions of Philadelphia—the most important 
criminal court in the state—the English rule has long since 
been abandoned. So far as | have means of knowledge, the 
same is the case throughout the state. While this is not con- 
clusive, it is yet important as showing the drift of the judicial 
and professional mind. 

In view of all these facts, and of the authorities cited, we 
have no hesitation in declaring that the old common law rule, 
that upon an indictment for a felony there can be no con- 
viction for a misdemeanor, no longer exists in Pennsylvania. 

The judgment of the Quarter Sessions is affirmed, and it-is 
now ordered here that James A. Hunter, the plaintiff in error, 
be remanded to the custody of the keeper of the Allegheny 
county workhouse, there to be confined according to law and 
the sentence of the court below, for the residue of the-term 
for which he was sentenced, and which had not. expired on 
the 12th day of February, 1875, when the writ of error in this 
case was lodged in the office of the Clerk of Quarter Sessions, 
and that the record be remitted to the said court with instruc- 
tions to carry this order into effect. 

‘Opinion by Paxon, J. 
[See Stevick v. Commonwealth, 1 Weekly Notes, 512.] 








Evidence—Admissibility of Letters of Administration 
' to Prove Death. 


MUTUAL BENEFIT LIFE INSURANCE CO. y. TISDALE. 
Supreme Court of the United States, October Term, 1875. 


In an action by a woman upon a policy of insurance issued on the life of her 
husband, letters of administration granted her by a court of probate upon her 
husband’s estate, are not admissible in évidence to prove the fact of death. De- 
nying Tisdale v. Con. Life Ins, Co. ,26 lowa, 177; s. c.,28 lowa,12. Otherwise, 
it seems, if the plaintiff had heen suing in her representative capacity. 


In error to the Circuit Court of the United States for the 
District of Iowa. 

Mr. Justice Hunt delivered the opinion of the Court. 

This action was brought upon a policy of insurance issued 
to Mrs. Tisdale upon the lite of her husband. Evidence 
was given tending to show the death of Mr. Tisdale-on the 
24th of September, 1866. This evidence consisted chiefly 
in the sudden and mysterious disappearance of Mr. Tisdale, 
under circumstances making probable his death by violence. 
It would seem from the charge of the judge that evidence was 
given by the defendant tending to show that he had been seen 
alive some months after the date of his supposed death. 

To sustain her case the plaintiff offered in evidence letters 
of administration upon the estate of her husband, issued to 
her by the County Court of Dubuque county, lowa. The 
defendant objected to the admission of this evidence. The 
objection was overruled and the letters were read in evidence, 
to which the defendant excepted. ; 

The same question is presented, and perhaps with more 
distinctness, in the charge of the judge. He said to the jury: 
“The real question.is whether Edgar Tisdale was dead. at the 
time of issuing the letters of administration. It is incumbent 
on the plaintifl to prove that fact. She has shown as evidenée 
of that fact letters of administration issued to her as admin- 
istratrix by the probate judge. It is the duty of the court to 
instruct you that this makes a prima facie case for the plain- 
tiff, and changes the burden of proof from the plaintiff to the 
defendant. * Without contradictory evidence, these 
(the letters of administration) give the plaintiff the right to 
recover.” To the charge in this respect the defendant ex- 


cepted. 
Tn an action brought, not as administrator, but in an indi- 
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vidual character, to recover an individual debt, where the 
right of action depends upon the death of a third party, to 
wit, an insurance upon his life, do letters of administration 
upon the estate of such person, issued by the proper probate 
court, afford legal evidence of his death? This is the question 
we are called upon to decide. It is presented sharply, and is 
the only question in the case. ; 

The authority in favor of the admission of letters as evi- 
dence of the death of the party, in a suit between strangers, 
is a general statement to that effect in 1 Greenleaf Ev. § 550. 
The cases cited by the writer in support of the proposition are 
Thompson v. Donaldson, 3 Esp. 64; French v. French, Dickens, 
258; Hamblin’s case, 3 Rob. La. Rep. 130; Jeffers v. Radcliff, 
10 N. H. 245. In the case first cited the authority does not 
support Mr. Greenleaf’s statement. It was held that the 
letters did not afford sufficient proof of death, and no further 
evidence being given the verdict was against the claimant. 
In French v. French the court held in terms against the theory 
that the letters were evidence of death, “ but under all the 
circumstances admitted the probate as evidence of death.” 
This case was that of a bill filed by an heir against one in 
possession of the estate, and in that case Mr. Greenleaf hardly 
contends that the letters are evidence of death. In Tisdale 
v. Con. Life Ins. Co., 26 Iowa, 177, and in the same case in 28 
Iowa 12, cited by the defendant in error, the law was held as 
claimed by her. The other cases cited by the defendant in 
error, including Hamlin’s case, are those where the admin- 
istrator or executor was a party to the suit in his representa- 
tive capacity, in relation to which a different rule prevails. 

In the New Hampshire case above cited there was evidence 
to sustain the ruling independently of the letters, and the 
case, concedes that the law is otherwise in England, and bases 
itseif upon the peculiar organization of the courts of that 
state. 

On the other hand the text writers, Phillips on Evidence, 
2 vol. 93, m, edition 1868, Tamlyn 48 Law Library 154, refer- 
ring to Moons v. Des Bernalles, Hubback on Succession, 162, 
51 Law Library, concur against the rule laid down by Mr. 
Greenleaf. 

In Moons v. Des Bernalles, 1 Russell, 307, it was held that 
letters of administration were not prima facie evidence of 
death, and the defect was supplied by other evidence. Ld. 
Eldon says, in Clayton v. Graham, 10 Ves. 288, that it is the 
constant practice to require proof of death and that probate 
is not sufficient. In Leach v. Leach, 8 Jur. 211, Sir Knight 
Bruce refused to order the payment of money upon letters 
alone, but required other evidence. Im Blackham’s case, 1 
Salk. 290, it was held that the sentence of the spiritual court 
in granting letters is not evidence upon any collateral matter 
which would have prevented the issuing of the letters. 

In speaking of judgments én rem, and where the judgment 
may be evidence against one not a party or privy to it, Mr. 
Starkie says: ‘This class comprehends cases relating to 
marriage and bastardy where the ordinary has certified; 
sentences relating to marriage and testamentary matters in 
the spiritual court.” 1 Starkie on Ev. p.372,m. What is 
meant by this is explained at a subsequent place, where he 
says: ‘ The grant of a probate in the spiritual court is con- 
clusive evidence against all as to the title to personality, and 
to all rights incident to the character of an executor or ad- 
ministrator ’—p. 374 m. He cites in support of this state- 
ment the case of Allen v. Dundas, 3 'T. R. 125, that payment of 
money to an executor who has obtained probate of a forged 
will is a discharge to the debtor. The grant is conclusive in 
all business transacted as executor, and concerning the duties 
of the executor, that it was properly made. 

This accords with the principle hereafter laid down. 

The chief ground of argument te admit letters testamentary 
as evidence of the death of the party, is that the order of the 

robate court issuing them, is an order or judgment in rem. 
ut a judgment ‘x rem is not prima facie evidence ; it is con- 
clusive of the point adjudicated unless impeached for fraud. 
1 Stark. on Ev. 372 m, Freeman, infra. If admissable on 
this principle, the letters were conclusive evidence of the 
death of Tisdale. But this is not claimed by any argument. 

Again, the probate court has never adjudicated that Tisdale 
was dead. Death was not the res presented to it. Shall 
Mrs. Tisdale receive letters testamentary, was the res, and 
upon that only has there been an adjudication. Hubback, 
=~ 162, m. : 

he letters testamentary issued to an administrator by a 
probate court, as a general rule, are evidence only of their 
own existence. They prove, that is to say, that the authority 








incident to that office or duty has been devolved upon the 
person therein named; that he has been appointec, and that 
he is executor or administrator of the party therein assumed 
to have departed this life. Different states have different 
provisions as to who may be executor or administrator, 
excluding some persons and preferring others, in the order 
and manner in their statutes specified. Thus, persons con- 
victed of infamous crime are excluded from this office, and 
persons of notoriously evil lives may be passed by in the 
discretion of the probate court. Sons or daughters or widows 
are entitled to take in preference to others; unmarried 
women are entitled*in preference to married women. Cer- 
tain notices may be, and usually are required to be given of 
the proceedings to obtain letters testamentary. On all this 
class of subjects the letters are the evidence that the proceed- 
ings have been regularly taken, and that the person or persons 
therein named are those by law entitled to the office. Upon 
these points the court has adjudicated. No proof to the con- 
tray can be admitted in an action brought by the executor as 
such. Parties wishing to contest that point, must do it before 
the probate court, at the time application is made for issuance 
of the letters, or upon subsequent application, as the case 
may require. 

In an action brought by such executor or administrator 
touching the collection and settlement of the estate of the 
deceased, they are conclusive evidence of his right to sue for 
and receive whatever was due to the deceased. The letters 
are conclusive evidence of the probate of the will. It can 
not be avoided collaterally by showing that it is a forgery or 
that there is a subsequent will. The determination of the 
probate court is upon these precise points and is conclusive. 
2 Smith’s Leading Cases, 6th Am. ed., 669; Vanderpool v. 
Van Valkenberg, 6 N. Y. 190; Collins v. Ross, 2 Paige 396 ; 
Freeman on Judgts. 507, citing numerous cases. 

If the present suit was brought by the plaintiff as executor 
or administrator, to collect a debt due to her deceased hus- 
band, or to establish a claim arising under a will, of which 
probate had been made by her, she would have been within 
these rules. ‘These letters-testamentary would not only have 
been competent evidence, but they would have been conclu- 
sive of her right to maintain the action, and unimpeachable 
except for fraud. 

Such, however, is not the case before us. The suit is by the 
plaintiff as an individual, to recover a debt alleged to be due 
to her as an individual. It is a distinct and separate proceed- 
ing in which the question of the death of the husband comes 
up collaterally. 

The books abound in cases which show that a judgment 
upon the precise point in controversy, can not be given in ev- 
idence in another suit, against one not a party or privy to the 
record. ‘This rule is applied not only to civil cases, but to 
criminal cases, and to public iudicial proceedings, which are 
of the nature of judgments in rem. 

If an indictment for an assault and battery by A. upon B., 
is prosecuted to a conviction, the judgment for some purposes 
is conclusive evidence. Thus, upon a subsequent indictment 
for the same offence, it would be conclusive in favor of A., 
that he had been once tried for the same offence and convicted, 
and that he could not again be put in jeopardy therefor. But 
if A. sues B. for the same assault and battery, it can not be 
doubted that it would be incompetent to introduce the record 
in the criminal case as evidence of the « ffence. For this pur- 
pose it is “ inter alios acta.”’ B. was no party to that pro- 
ceeding. In theory of law he was not responsible for it or 
capable of being benefited by it. 1 Stark. Ev. 317 m. 

So, if B. should afterwards be indicted for an assault upon 
A., arising out of the same transaction, the record would not 
be competent evidence to show that A., and not B., was in 
fact the offending party. 

In some states provision is made for the admeasurement 
and setting apart of dower to the widow of a deceased per- 
son. Officers are appointed for this purpose, who make their 
certificate awarding particular property to her use, and file 
their report in the proper office. Although this certificate is 
judicial in its character, and assumes that the deceased had 
title to the property described, and the certificate is valueless 
except upon that supposition, it has still been held that it is 
no evidence of title, and that the title must be proved as in 
other cases. Jackson v. Randall, 5 Cowan, 168; Same v. Ely, 
6 Ib. 316. 

It has been held that a comptroller’s deed for the non-pay- 
ment of a tax due the state, is not even prima facie evidence 
of the facts giving him the right to sell, such as the assess- 
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ment and oe yment of the tax, although they are recited 
in the deed and this deed is in compliance with the statute. 
These facts must have existed to give a right to sell, but they 
are not established by the deed. They must be made out by 
independent proof. Tallman v. White, 2 N. Y. 66; Williams 
v. Peyton, 4 Wheaton, 77 ; Beekman v. Bigham, 5 N. Y. 366. 

A certificate of naturalization issues from a court of record 
when there has been the proper proof made of a residence of 
five years, and that the applicant is of the age of twenty-one 
years, and is of good moral character. This certificate is, 
against all the world, a judgment of citizenship, from which 
may follow the right to vote and hold property. It is conclu- 
sive as such, but it can not, in a distinct proceeding, be intro- 
duced as evidence of the residence or age at any particular 
time or place, or of the good character of the applicant. 
— v. Gordon, 6 Cr. 176 ; Stark v. Chesapeake Ins. Co., 

r. 420. 

The certificate of steamboat inspectors, under the act of 
Congress of 1852, is evidence that the vessel was inspected by 
the proper officer, but it is held that it is not evidence of the 
facts therein recited, when drawn in question by a stranger, 
although the officer was required by law to make a return of 
such facts. Erickson v. Smith, 2 Abb. Ct. of App. N. Y. 64; 
88 Howard Practice Reports, page 454. 

So it has been held that where a sheriff sells real estate, giv- 
ing to the purchaser a certificate thereof. Although there can 
lawfully be no sale unless there be a previous judgment, and 
although the sale is based upon and assumes such judgment, 
and although the law requires the sheriff to give such certifi- 
cate, the recital by the sheriff of such judgment, furnishes no 
evidence thereof. It must be proved independently of the 
certificate. Anderson v. James, 4 Rob.Su p. Ct. R. 35. 

So on an application by a wife for alimony, pending a di- 
vorce suit prosecuted against her, the fact that her husband 
has recovered a verdict against a third person for criminal 
connection with her, has been held not to be even presumptive 
— of her guilt. Williams v. Williams,3 Barb. Ch. 
Authorities of this nature might be greatly extended. 
Enough has been said to demonstrate that neither upon prin- 
ciple or authority was it proper, in the individual suit of Mrs. 

ale against a stranger, to admit letters of administration 
upon the estate of her husband as evidence of his death. 

The judgment must be reversed and a new trial had. 


Nore.—This case was tried in the circuit court before Mr. District Judge 
Love and a jury, and the court followed the decision of the supreme 
court of the state on the point (28 Iowa, 12), without further examina- 
tion into the question. The opinion is interesting as presenting an illustra- 
tion of a case where the federal court do not follow the state court de- 
cision, and very is important to life insurance companies.—[Ep. CENT. 
Law Jovur.] 





Fixtures—Demand before Action of Replevin. 
SHOEMAKER v. SIMPSON. 
Supreme Court of Kansas, 1875. 


1. Fixtures. An owner of personal propent can not, against his will, be 
deprived of the title to the same, by having it attached, without his consent, to 
the real estate of another, by a third person, where such persona) property can 
be removed from such real estate without any great inconvenience, and without 
any substantial Injury to the real estate. 


2. —_——. Demand before Replevin. Whenever one person obtains the 
possession of the pecsones roperty of another, without the consent of the owner, 
and then, without any t which the law will recognize, asserts a claim to the 

»sinconsistent with the owner’s right of property and right of posses- 

» possession of such person wiil immediately become illegal and 
wrongful, and no demund for the property will be required to be made by the 
owner before he commences an sction of replevin for the recovery of the same, 
although the possessor thereof, may ever so honestly entertain the belief that his 
claim to the property is both legal and just. 


J. P. Usher and C. E. Bretherton, for the plaintiffs; Nev- 
tson & Alford and Cobb & Cook, for defendants. 

Opinion by VALENTINE, J. 

This was an action of repleyin brought by Shoemaker, 
Miller & Co., against S. M. Simpson others, for the re- 
covery of twenty-six bars of railroadiron. The facts, stated 
briefly, are substantially as follows: 

Originally, Shoemaker, Miller & Co. owned a large lot of 
railroad iron (including such twenty-six bars), at the state 
line, near Wyandotte, Kansas. They intended to use the 
iron in building a railroad, which they had previously agreed 
to build for the Kansas Pacific Railway Compan owe 
Union<Pacific Railway wer eet Eastern Division}, from 
Junction City, westward. y employed the Kansas Pa- 





cific Railway Company to transport the iron from the state 
line westwardly, to the place where they expected to use it. 
At the same time William A. Simpson (one of the defend- 
ants), owned certain town lots in the city of Lawrence, Kan- 
sas, on the north side of the Kansas river, and between the 
river and the Kansas Pacific Railway. Previously a railroad 
track had been constructed across such lots, from the Kansas 
Pacific Railway to the river. But at this time the iron which 
had originally been put on this track had been removed 
therefrom, and only the rvad-bed and cross-ties then re- 
mained. About this time, the Kansas Pacific Railway Com- 

any, or its agents, took the twenty-six bars of iron from the 
iron of Shoemaker, Miller & Co., at the state line, trans- 
ported them to Lawrence, and there spiked them on the 
cross-ties on the lots of William A.Simpson. This was done 
by the Kansas Pacific Railway Company, or its agents, for the 
temporary purpose of obtaining some nimety car loads of 
sand from the Kansas river ; and it was intended to remove 
the iron as soon as the sand was obtained. This was all done 
without the knowledge or consent of either Shoemaker, Mil- 
ler & Co.,or William A.Simpson. The railway company had, 
however, taken other iron from Shoemaker, Miller & Co. for 
which they subsequently settléd, but the parties never settled 
for this particular iron; and Shoemaker, Miller & Co. ob- 
jected to the railway company taking or using their iron in 
any such manner. Afterwards, William A. Simpson, through 
his agents, removed the twenty-six bars of iron from the lots, 
claiming it to be his iron. Shoemaker, Miller & Co. then com- 
menced this action and replevied the twenty-six bars of iron 
from William A. Simpson and his agents, the other defend- 
ants. The action was tried in the court below by the court 
without a jury. The court made separate and special find- 
ings of factandlaw. Upon these findings the court then ren- 
dered judgment for the defendant, and against the plaintiffs. 
The plaintiffs then brought the case to thiscourt. We think 
the court below erred. We know of no way by which an in- 
nocent person can be permanently and legally deprived of his 
property against his will, by the wrongs and trespasses of 
others, so long as it remains within the power of such inno- 
cent person to reclaim his property, without committing any 
serious or substantial injury to the person or property of any 
other person. In the present case, the plaintiffs committed no 
wrong, and they never consented that their property should 
be taken from them, or used in the manner that it was used. 
The railway company committed the first wrong by taking 
and using the property of the plaintiffs in the manner they 
did. They committed a wrong against the plaintiffs 
by taking their iron without their leave, and also com- 
mitted a wrong against the defendants by putting the 
iron on the defendant’s land without the defendant’s 
leave. But the defendants committed the second wrong by 
attempting to profit by the wrongs committed by the railway 
company, and by attempting to make the iron of innocent 
partiestheirown. And the wrong of the defendants was even 
greater than that of the railway company. The railway com- 
pany attempted to deprive the plaintiffs of their property 
temporarily only, but the defendants attempted to deprive 
the plaintiffs of their property forever. But the wrong in the 
railway company and the defendants combined, can hardly 
cause the property of the plaintiffs to become the property of 
the defendants. The theory upon which the defendants claim 
that the property of the plaintiff became their property, is as 
follows: The iron was spiked dowu to their cross-ties. It then 
became a part of the realty. And as the defendants owned 
the realty, they therefore owned the iron. And they further 
claim that the subsequent removal of the iron from the cross- 
ties, did not have the effect to change the property back from 
themselves to the plaintiffs. The whole question in this case 
therefore, depends upon whether the twenty-six bars of iron 
became apart of the defendants’ real estate as between the 
plaintiffs and defendants. If it did not become real estate at 
all, or if it did not become real estate as between the plaintiffs 
and defendants, then the plaintiffs must recover. It being real 
estate as between the defendants and the railroad company, or 
as between the defendants and any other person in the world 
except the plaintiff, would not enable the defendants to recov- 
er. Now we suppose, that, where one person or one corpora- 
tion, owns both the road-bed of a railroad and the iron at- 


tached to it, the iron is unquestionably a part of the realty. 
And where a trespasser, not owning the road-bed, attaches 
his own iron to the road-bed, the iron immediately becomes 
a part of the realty and belongs to the owner of the road-bed. 
But neither of these cases is the present case. It is sometimes 
very difficult under the peculiar circumstances of a particular 
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case, to determine whether a particular thing is a part of the 


realty or not. It does not depend upon one fact alone, but 
generally upon several facts. And among these facts are those 
of attachment to the soil, which enter in to show where the 
equities and justice of the caseare. Even the nature and ex- 
tent of the attachment has much weight in determining 
whether a given thing is apart of the realty or not. Even a 
trespasser may place his personal property on the soil of an 
other, where no connection exists, without it becoming real 
estate, or without it becoming the property of the owner of 
the soil. While, on the other hand, the owner of the soil might 
even steal the personal property of another, and so incorpor- 
ate it into his real estate that it would become a part thereof 
and could never be reclaimed by the owner. And between 
these two extremes, there are infinite degrees and modes of 
attachment and connection of various things with the soil. 
Where the connection is slight, property is often considered 

ersonal property ; whereas, if the connection were close and 
intimate, it would be considered real estate. But the other 
facts have a controlling influence in determining whether a 
given thing is a part of the realty or not. A key to the door 
of a house is a fixture and a part of the realty, although at 
the time it may not be at or near the premises to which it be- 
longs. While, on the other hand, annual crops and a nursery 
of young trees raised for sale may not be a part of the realty, 
but only chattels, although most firmly and intimately at- 
tached to the very soil itself. Even dwelling houses, or in- 
deed, anything placed by men upon the soil, if it can be again 
removed, either in bulk or in pieces, may, under some circum- 
stances, be only chattel, although it may be ever so firmly at- 
tached to the soil. The intention of the parties is one of the 
strongest elements in determining questions of this kind. 
This is often exemplified as between landlord and tenant, but 
it is not confined to them. [Haven v. Emery, 33 N. I. 66; 
Dame v. Dame, 38 N. H. 429; Hunter v. Bay State Iron Co., 
97 Mass. 279; Wagner v. Cleveland and Toledo R. R. Co., 22 
Ohio St. 563; Hines v. Ament, 43 Mo. 298; Fuller v. Tabor, 
39 Mo. 519. And so have equitable considerations a strong in- 
fluence in determining questions of this kind. In equity, mo- 
ney is often considered as land, and land as money. In Wis- 
consin it has been held “that where rails have been placed 
along the line of an intended fence for the purpose of being 
laid into the fence, though not actually applied to that use, 
they pass by a deed of the land, there having been a mani- 
fest appropriation to the use of the land.” Conklin v. Par- 
sons, 1 Chandler, 240, 244. While in Missouri, it has been held 
that where a fence was put on another’s land through a mis- 
take of the boundary line, the fence remained the personal 

roperty of the person who put it there. Hines v. Ament, 43 
Mo. 898. See also, Fuller v. Tabor, 39 Mo. 519. The Wisconsin 
and Missouri decisions are probably both correct. 

In the present case the connection between the iron and the 
real estate to which it was attached, is not very close or in- 
timate. The iron may be removed without substantial injury 
to either the iron or the real estate. And railroad iron fast- 
ened down to the road-bed as this was, does not necessarily 
become a part of the real estate. It may remain personal 
property. Hunt v. Bay State Iron Co., 97 Mass. 279; Haven 
v. Emery, 33 N. H. 66. It was never the intention of the plain- 
tiff that this iron should become a part of the defendant’s real 
estate. Indeed no person ever had any such intention except 
the defendants themselves. The plaintiffs never intended to 
give this iron to the defendants. They never intended to 
abandon it to any person who might take possession of it. 
They never committed any trespass or wrong towards the de- 
fendants. And it would be against justice and equity to de- 
prive them of their property. The defendants seem to spe- 
cially rely upon the case of Sparks v. Spicer, 1 Lord Raymond, 
738. This case was decided 178 years ago. The entire re- 
port of the case reads as follows: “Sparks v. Spicer, Mich. 
10 Will. 3 per Holt, Chief Justice. If a man be hung in 
chains upon my land; after the body is consumed, I shall 
have gibbet and chain. Said upon a motion for a new trial.” 
Now the gibbet and chain probably belonged originally to 
the county or the a; and it is probable that when a 
man was hung the public never intended to reclaim 
the gibbet and chains but intended to wholly aban- 
don them to the owner of the land. This may have been 
so by special statute or by special custom; and in either 
case it would prove nothing for the defendants. The report 
of the case certainly does not pretend to promulgate 
the doctrine or even intimate that the gibbet and 
chains would become real estate. The report does not show 
whether the consent of the owner of the land, that the man 








might be hung on his land, should first be obtained or 
not; but in any case, the putting of the gibbet and 
chains on the land would be the voluntary act of the 
owner of the gibbet and chains through its agents, the pub- 
lic officers, and therefore such owner should abide the con- 
sequences of its own acts, whatever they might be. A 
wrongdoer may lose his personal property by voluntarily 
attaching it to the land of another. A person not a wrong- 
doer may, by his own consent, lose his personal property by 
attaching it or allowing it to be attached to the land ot an- 
other. A person may even lose his personal property by 
wholly abandoning it to any person who may pick it up, al- 
though it may never be attached to any person’s real estate. 
And an innocent person may sometimes, against his consent- 
lose his personal property by its being incorporated into the 
real estate of some other person so that it can not be separated 
without great inconvenience and loss. But we do not think 
that any innocent person can be deprived of the title to his per- 
sonal property against his consent, by having it attached with- 
out his consent, to the real estate of another by a third per- 
son, where such personal property can be removed without 
any great inconvenience and without any substantial injury 
to the real estate. 

There is one other question involved in this case presented 
by the defendants for our consideration. The plaintiffs did 
not make any demand for the property in controversy before 
they commenced this action. and the defendants now claim 
that because of such want of demand, the plaintiffs can not 
maintain their action. Now a demand for the property be- 
fore commencing an action of replevin, is necessary only 
where the possession of the property by the defendant is right- 
ful, or, at least, not wrongful, and where a demand is re- 
quired to terminate such rightful possession, or to convert 
what was previously an innocent possession into a wrougful 
one. A demand never was necessary in a replevin action 
where the possession of the property by the derendant was 
already wrongful without a demand. And all that is neces- 
sary to make the possession of the property of another wrong- 
ful, in law, is that the possession be without the a:uw‘hority of 
the owner, and inconsistent with his rights. We think it may 
be laid down as a rule, that whenever one person obtains the 
possession of the personal property of another, without the 
consent of the owner, and then, without any right which the 
law will recognize, asserts a claim to the property inconsistent 
with the owner’s right of property, and right of possession, 
then the possession of such person will immediately become 
illegal and wrongful, and no demand for the property will be 
required to be made by the owner before he commences an 
action of replevin for its recovery, although the possessor 
may ever so honestly entertain the belief that his claim to the 
property is both legal and just. An innocent owner of prop- 
erty is not to be subject to additional inconvenience and bur- 
dens, merely because some other person may be innocent and 
ignorant. The innocence and ignorance of the person in pos- 
session of another’s property can not in any manner abridge 
the iegal rights of the owner. The owner of property whe 
has the present and existing right of possession, is not to be 
postponed on account of the ignorance or innocence of some 
other person who claims adversely to him. Nor is such owner, 
if he commences an action of. replevin, for his property 
bound to tender an. issue, or to litigate a question, founded 
merely upon the ignorance and innocence of the party who 
claims adversely to him. These views, we think, are sustained 
by the great weight of authority. Trudo v. Anderson, 10 
Mich. 357; Ballou v. O’Brien, 20 Mich. 304; Clark v. Lewis, 
85 Ill. 417; McNeil v. Arnold, 17 Ark. 155; McDonald vy. 
Smith, 21 Ark. 460; Galvin v. Bacon, 11 Me. 28; Newell v. 
Newell, 34 Miss. 386; Smith v. McLean, 24 Iowa, 322. The 
last two cases decide that a defendant, by pleading title in 
himself, waives any right that he might otherwise have to 
claim that a previous demand should have been made for the 
property. Of course replevin could not be maintained against 
a person who came innocently into the possession of the prop- 
erty, who never claimed any interest in it, and who never dis- 
puted the owner’s right thereto. But if sued, he should dis- 


‘claim and set up title and right of possession in himself, as 


the defendants did in this case. With respect to the question 
of a necessity for a demand where the defendant has come 
into the possession of the property with the consent of the 
owner, and then wrongfully claims the property as his own, 
we have not expressed any opinion, and shall not do so in this 
case. In the present case the defendants did not come into 
the possession ofthe property with the consent of the owners, 
and after they got possession of it they claimed it as their 
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own; and after this suit was commenced, they set up in their 
answer an affirmative claim of title and right of possession in 
themselves ; and they obtained a judgment to that effect in 
the court below. We think nodemand was necessary in this 
case ; or, at least, we think that there was no necessity for the 
plaintiffs on the trial to show by evidence that a demand was 
made’ for the property by the plaintiffs, before the suit was 
commenced. 

The judgment of the court below will be reversed, and 
cause remanded, with the order that judgment be rendered on 
the findings of the court below, in favor of the plaintiffs and 
against the defendants. 

KiIneMAN, C. J., concurring. 
Brewer, J., concurring as to the first question decided, 
and dissenting as to the second. 





Validity of ‘‘ Option’’ Contracts. 
LEHMAN BROTHERS v STRASSBERGER.* 


United States Circuit Court, District of Alabama, January, 
18765. 


Before Hon. Wa. B. Woops, Circuit Judge. 


1. “ Future” Cotton Contracts—Case in Judgment.—L., as factor in 
New York for 8., of Montgomery, Alabama, bought and sold cotton for future 
delivery, being the understanding that there should be no_ delivery 
unless special instructions were given to receive or deliver, and that differences 
should be paid in money. Held, that the note given by 8. to L., for cash ad- 
vanced to pay such differences, as well as for commissions as factor thereon, 
can be enforced. 


2. Even admitting that a statute invalidated such a contract as between S. and 
the principal with whom L., as factor dealt, in an action as between S. and said 
principal, yet that invalidity does not attach to the promissory note given by S. 
to L., as his factor in adjustment of differences so paid and commissions charged 
thereon. 


The main controversy in this case turns upon the validity 
of the note for Strassberger to Lehman Bros., the defendant 
claiming that the note was void, and therefore that the 
indebtedness upon which the petition was based did not 
exist, and, as a consequence, that there could be no adjudi- 
cation of bankruptcy. 

The facts touching the consideration of this note appeared 
from the evidence to be these : 

Lehman Bros. were cotton factors in the city of New 
York. As such they were many times employed by Strass- 
berger to buy and sell cotton for him for future delivery, 
They had.so bought and sold cotton for him since 1868. It 
was the understanding between Strassberger and Lehman 
Bros. that in all sales or purchases of cotton by them for 
him, there was to be no delivery, but differences were to 
be paid, except where special instructions were given to 
receive or deliver cotton. The contracts were made by 
Lehman Bros. in the city of New York, and according to the 
rules of the cotton exchange of the city of New York. By 
those rules, which were given in evidence, an actual delivery of 
cotton is provided for and required in every contract, unless 
waived in some mode. by the subsequent conduct or assent of 
both parties, or unless the party having the option to make 
or require an actual delivery, failed or declined to exercise 
his option, or to insist upon delivery. The consideration of 
the note upon which the proceeding was based arose out of 
the transaction of Strassberger in such cotton contracts, and 
included losses in the contracts paid by Lehman Bros. for 
Strassberger and their commissions, for buying and selling. 
Some time after the losses were incurred and had been paid 
by Lehman Bros., Strassberger executed the note and after- 
wards perpen verbally and by letter to pay the same. 

It did not appear that the name of the parties with whom 
Lehman Bros., as factors for Strassberger, contracted, were 
disclosed to Strassberger, or that he knows otherwise who 
they were. 

On this state of facts it was insisted by counsel for Strass- 
berger that the note in question was void, because it was 
executed and payable in New York, and was based on cotton 
contracts, made in New York, and because the statute of 
New York (Part 1, Chap. 20, Title 8, Art. 8, Vol. 2, page 
924) declares that “all wagers, bets, or stakes made to > 
pend on any race, or upon any gaming by lot or chance, or 
upon any lot, chance, or casuality, or unknown contingent 
event whatever, shall be unlawful. All contracts for or 
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on account of any money, or property, or thing in action so 
wagered, bet, or staked, shall be void.” 

Upon the question thus raised, the court charged the jury: 
“If you believe from the testimony that it was never in- 
tended there should be an actual delivery of the cotton in 
the future, but the understanding and agreement were that 
on the day upon which the delivery was to be made, the 
persons agreeing to sell should pay to the person agreeing 
to purchase,-the difference between the price at which the 
cotton was agreed to be sold and the price current on the 
day when it was agreed to be delivered, then you will find 
that the defendant has not committed an act of bankruptcy.” 

+ ined was the entire charge given to the jury before they 
retired. 

In a few minutes they returned into court and propounded 
the following question: “‘ Suppose the jury believe from the 
evidence that there was to be a delivery of some of the cot- 
ton embraced by said future contract, then what ought to be 
the verdict ?”” Thereupon the court instructed the jury “ that 
although they might have their belief, yet unless they believed 
that the delivery actually made entered into the consideration 
of the note read in evidence, such belief ought to have no in- 
fluence on their verdict ; that the question submitted to them, 
was, whether the note read in evidence was given in consider- 
tion of losses or commissions on transactions in future, in 
which there was no actual delivery of cotton intended by the 
parties; that Strassberger had sworn there was no other con- 
sideration for the note, and that it was for the jury to say 
whether they believed this evidence. If the jury believed 
this evidence, their verdict should be that the defendant had 


‘not committed an act of bankruptcy.” 


The jury returned a verdict for defendant. 

The case was brought up both by petition of review and 
by writ of error. 

Messrs. Samuel F. Rice and David Clopton, for Lehman 
Bros. ; Messrs. John A. Elmore, H. A. Herbert and D. 8S. 
Troy, for defendant. 

Woops, J.—The first question presented for discussion is, 
which method of bringing the case to this court for review is 
the proper one, by petition under the second section of the 
bankrupt act, or by writ of error. [The learned judge hav- 
ing disposed of this question proceeded as follows :] 

tis therefore proper to consider the assignment of error 
by the petitioning creditors. These relate mainly to the charge 
of the court touching the validity of the note made by Stras- 
berger to Lehman Bros. It is claimed by the petitioners’ cred- 
itors, that the charge is erroneous, and the question is thus 
presented, whether under the facts already recited the note in 
question was a binding obligation upon Strassberger. 

Let it be conceded that contracts for the future delivery of 
cotton, when it is agreed there shall be delivery but that diff- 
erences shall be paid, are wagering contracts, and yoid as be- 
tween the parties. That is not the case shown by the record 
here. The parties here are not parties to any contract for the 
sale or delivery of cotton. Lehman Bros., as far as appears 
from the record, never at any time sold to or bought from 
Strassberger a pound of cotton. 

The parties with whom Strassberger contracted, were per- 
sons other than Lehman Bros., whose names were not dis- 
closed. Lehman Bros. were only factors of Strassberger. to 
make contracts with other parties. When, therefore, they 
sue Strassberger to recover money paid by them for him insuch 
contracts, and their compensation for their services, the court 
is not called upon to enforce a contract against the law, be- 
tween the parties to that contract, but simply to enfore the 
collection of a note, the consideration of which is money ad- 
vanced and services performed by agents for their principal. 
If Strassberger was suing the parties with whom he contracted 
either to buy or to sell cotton, for differences bet ween the con- 
tract price and the market price, then the case would approach 
more nearly to what is forbidden by the New York statutes. 

This is the case, to put it in its strongest light for the de- 
fendant, of an agent who advances money to his ‘principal to 
pay losses incurred in an illegal transaction, aud takes his 
money so advanced. 

In such a case the contract between the principa] and 
agents, made after the illegal transactions had closed, although 
it may spring from them and be the result of them, is a bind- 
ing contract. Durant v. Bent, 98 Mass. 167; Petree v. Han- 
nay, 3 Term, 418; Owen v. Davis, 1 Bailey, 315; Armstrong 
v. Toler, 11 Wheaton, 274. 

It has even been held that partners who have been engaged 
in illegal transactions shall be held to account to each other 

















February 25, 1876.] 


CENTRAL LAW JOURNAL. 





135 





for their profits of such transactions. Brooks v. Martin, 2 
Wall. 78. 

The fact that the agent includes in a note given for money 
paid by him for losses in an illegal transaction, compensation 
for his services, does not taint the note. Such commissions 
would not avoid the note unless given for services as agent in 
a transaction which is not merely malum prohibitum but 
malum in se. 

We must look at the contract for future cotton as originally 
made to determine its legality or illegality. 

Strassberger testifies, and in this he is uncontradicted, that 
it was the understanding between him and Lehman Bros. 
that in all sales or purchases of cotton by them, for him, for 
future delivery, no cotton should be actually received or 
delivered, but only the differences paid, except when special 
instructions were given to receive or deliver cotton, and the 
record shows that he did, on more than one occasion, elect to 
deliver cotton. If he reserved the option to recive or deliver, 
the contract was legal in all respects, even although he might 
have had a purpose in his own mind not to receive or deliver, 
and have communicated that purpose to his agent. 

The question is, Did he communicate that purpose to the 
parties not named, with whom he contracted? There is no 
evidence that he did. On the face of his contract, he binds 
himself to deliver cotton, and the other party binds himself 
to receive it. Now, what effect can the mental purpose of 
Strassberger to pay or to demand differences ucla of de- 
livering the cotton have upon the contract, when that purpose 
is unknown to the other contracting party? Here is no bet 
or wager. “It cannot be a wager unless both parties are 
cognizant of the facts.” Hibblewhit v. M. Morine, Meeson & 
Welsby 460. 

I think, therefore, that the charge of the learned judge now 
under consideration was erroneous for two reasons: 1. Be- 
cause the record does not show that the contracts between 
Strassberger and third parties, referred to in his testimony, 
were illegal; and 2. Even admitting that they were, it does not 
follow that the note given by Strassberger for losses paid and 


commissions earned by Lehman Bros. in respect of such con-. 


tract were void. : 

This disposes of the main question discussed by counsel in 
this cause. 

As error appears in the record, which may have been to the 
prejudice of the petitioning creditors, it follows that the 
judgment of the District Court must be reversed, and the 
cause remanded to that court with directions to award a 
venire facias de novo. JUDGMENT REVERSED. 


Nore.—This important opinion was prepared by Judge Woods after 
an elaborate argument and is entitled to unusual weight. In view of the 
popular impression that none of the contracts can be enforced based on 
** puts” and “calls” and “ future deliveries,” this opinion comes oppor- 
tunely. In the course of the opinion, it is declared that if the parties 
reserved the option to receive or deliver, the contract was legal in all re- 
spects, even although a party might have had a purpose in his own mind 
not to receive or deliver, and have communicated that purpose to his 
agent. On the face of the contract, it is valid, and the intention of the 
one party to demand differences in cash, if not mutually agreed to, will 
not make the contract invalid. The factor, agent, or commission mer- 
chant can recover for his advances and commissions, on a contract which 
is malum prohibitum, provided it be not malum in se, and contracts for 
“futures” are not of this latter character. 

The New York statute, quoted above, is far more comprehensive as to 
the wagering Contracts which can nct be enforced, than the Missouri 
statute. (See Wagner Stat. p. 661). And yet this case was conceded to be 
a New York contract, and was sustained. Importance is attached to the 
fact that the contract was based on the rules of the Cotton Exchange of 
New York, which are almost the same as the rules of the Merchants’ Ex- 
change of St Louis. Pav passu, such contracts between members of 
the Exchange, based on their own laws, which are laws unto themselves, 
will be enforced in the Missouri courts, the statutes of the state not pro- 
hibiting them. 

The very recent case of Waterman v. Buckland, in St. Louis Court of 
Appeals, does not affect the question, inasmuch as the contract there, 
on its face, showed a mere wager as to the rise or fall of mess pork, on a 
certain day, at which time the difference was to be paid in cash, and both 
parties expressly contemplated there should be no delivery. Though 
called by parties an “ option contract,” only cash could pay the diff- 
erence. 

The case of Chandler, Pomeroy & Co., bankrupts, decided in April, 
1874, by Judge Blodgett in United States District Court of Illinois, and 
reported in 6 Chicago Legal News, 229, and 1 Cent. L. J. 200, apparent- 
ly, but does not in fact, conflict with Lehman Bros. v. Strassberger. In 
Chandler's case, the suit was between the original parties, and the proof 
showed that both parties contemplated no delivery, and were parties to 
a scheme to create a “corner’’ in oats for June, 1872. This precise 
question, as between the wagering parties, wherein no factor or agent in- 
tervened, was not passed upon by Judge Woods in Lehman Bros v. 











Strassberger, and in Waterman v. Buckland and Chandler, supra, the 
right of the factor to recover on such contracts was not involved. R. C. 


Book Notices. 
LEADING Cases ON THE Law oF ToRTS., DETERMINED BY THE CoURTS 
oF AMERICA AND ENGLAND, witH Notes. By MELVILLE M. Bice- 

tow. Boston: Little, Brown & Co., 1875, pp. 754. 

This is the most recent production of a learned and accomplished 
lawyer, and a successful law writer. The present work does not cover 
the entire field of Torts, as distinguished from Contracts, for this 
would not have been practicable if treated with the requisite fulness of 
illustration and detail, and in the compass of a single volume. The 
author has wisely chosen to take the central and leading subjects, and 
to consider these fully, both in the light of principle and adjudication. 

The scope of the work will appear from the following, which repre- 
sents the order of the subjects: 

First Class.—Deceit ; Slander and Libel; Malicious Prosecution; Con- 
spiracy. 

Second Class.—Assault and Battery ; False —— ; Seduction 
and Enticing away; Trespasses upon Property ; Conversion; Nuisance; 
Dangerous Animals vor Works; Obstructing and Diverting Water; 
Support of Ground and Buildings. 

Phind Class.—Negligence. 

Some recent books entitled Leading Cases, would naturally suggest 
that the present volume consists in a reprint of cases, meagrely anno- 
tated. Such, however, is not the-fact. Much the greater part of Mr. 
Bigelow’s book is contained in the Notes, which are everywhere charac- 
terized by extensive research, deep and accurate learning, minute dis- 
cussions of special points, and critical examinations of conflicting 
adjudications. The author's labor upon this volume would have suf- 
ficed to have produced a Text Book or Treatise on the same subjects. 
We are inclined to think that the author, if he has regard simply to 
immediate epg as evidenced by a rapid sale of his book, made a 
mistake that he did not put his labors into the latter form. But they 
are equally, if not more valuable, in the present shape, and will be 
prized by every intelligent lawyer who makes himself familiar with 
them. We do hot consider the historical discussions misplaced, but as the 
law is a growth, and not an excogitation of the judges, such a treatment 
is essential toa complete survey and accurate undertaking of the subject. 
We are glad to notice that while the author freely cites cases in hand 
from all the courts, he selects for special discussion and illustration the 
judgments of the highest courts in England, and those courts in this 
country which are of known and acknowledged ability. 

Time does not permit us to go into a critical notice of particular 
points presented by the author; but we must take occasion to express 
our satisfaction with the masterly manner in which the author has pre- 
sented the conflicting decisions on the point, how far knowledge of 
falsity is an indispensable element of actionable deceit. After reviewing 
the cases, the author states his understanding of the result of them, as 
follows : 

“The representation complained of must be proved to have been 
made with actual knowledge of its falsity; unless (1) it be made of the 
party’s own positive knowledge when he knows nothing at all about it; 
or unless (2) it be made of a fact peculiarly within his knowledge, i. e., 
his means of knowledge, and not so within the plaintiff's. But if the 
statement amount only to an expression of opinion, no right of action 
will arise. A fortiori, if the plaintiff knew the truth, he cannot main- 
tain the action, since he has not been deceived.” 

In this connection, the important subject of liability of principals for 
the frauds of their agents, including corporate principals for the acts 
and representations of their directors and agents, 1s fully considered, and 
the line of decision in Great Britain (where such cases of late years 
have been very numerous) and in this country, is traced down to the 
latest date. J. F. D. 

A CoMMENTARY ON THE Law or AGENCY AND AGents. By FRANcIs 
Wuarrton, LL. D., author of Treatises on “ Negligence,” “‘ Conflict of 
Laws,” “Criminal Law,” etc. Philadelphia. Kay & Brother. 1876. 
pp- 620. 

Notwithstanding the excellent treatise of Mr..Justice Story on the 
same subject, the present work will be welcome to the profession. The 
work of Mr. Justice Story, above mentioned, is one of the very best of 
the legal productions of that eminent jurist, and it superseded, to a great 
extent, ali other treatises on the law of Principal and Agent. The suc- 
cessive editions of thag work have in the main, kept it up with the de- 
velopment of the law of Agency. We have examined the present work 
of Dr. Wharton with unusual interest—an interest derived from the im- 

ortance of the subject treated, and from comparing it with the work of 

Mr. Justice Story. The two cover the same field. There is in both the 

same comprehensive survey of the subject in the light not only ef prece- 

dents, but the broader light thrown upon it by the Roman Law, and the 
critical labors of modern Continental jurists. This isa marked feature 
of Dr. Wharton’s work, and one which greatly enhances its value. It is, 

rhaps, too true that the great body of our lawyers overestimate the 
value of mere cases; that they do not incline, except from necessity, 
to original and independent reasoning as to what the law is or ought to 
be, but desire the courts to do their thinking for them, and confine théir 
labors and thoughts strictly within the domain of English and American 
case law. Every intelligent judge or lawyer ought to feel an interest in 
knowing what, in other times and in other systems of jurisprudence, have 
been considered sound legal principles applicable to questions which he 
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may have occasion to examine. The practising attorney and the busy 
judge also wish to know the actual state of the adjudications. An ele- 
mentary treatise, properly constructed, will combine both the general 
learning pertaining to the subject in other systems of law, and the doc- 
trines of the English and American courts. The learning and skill of 
an author is taxed in properly combining the two, without giving un- 
due proportionate importance to either. In this respect, we consider 
the present work of Dr. Wharton as unusually successful. Whether 
it be read for its general and accurate learning, or consulted for its prac- 
tical usefulness, it will prove equally satisfactory. It is high praise to 
to say of it, that it takes rank with the work of Mr. Justice Story ; but.to 
this praise itis justly entitled. On some topics the treatment of Dr. 
Wharton is more complete than Judge Story’s, and on some not so full. 
The learned and industrious author states in the preface that he 
has “thought it advisable to introduce all reported decisions, no matter 
how pnts. a a which have come to his notice in connection with the 
topics discussed.”’ 

he book is, indeed, rich in citations; but we consider every case de- 
cided by a court of respectability worth the room it takes to refer to it, 
provided it really supports the proposition of the text to which it is 
cited. No one can justly complain of this feature of the work ; but we 
have found on examining a few topics which our studies have made 
familiar to us, that, as might be expected, some cases of importance have 
esca the vigilance of the author. Such omissions, are, in truth, un- 
avoidable. This work deserves, and will, we predict meet with the same 
general fuvor which has been accorded to the author’s “ Negligence,” 
with which, notwithstanding its recent appearance, the professiun are 
already so familiar. J. F. D. 








Legal News and Notes. 


—Tue Loss or a Goop Jupce.—On the fifteenth inst., at the close of 
the term of the circuit court of Jackson County, Mo., held at Kansas 
City, Judge Samuel L. Sawyer announced his intention to resign his 
office, and assigned as his reason for doing so, his failing health. The 
reason assigned was so obvious that no member of the bar felt like offer- 
ing a word of expostulation; but all deeply regretted the necessity that 
impelled him to take this step. When the resignation became arsaesen | 
known the expressions of sorrow and disappointment were universal. 
The people of his circuit had come to look upon Judge Sawyer as a safe 
refuge and protection against the infliction of all wrongs capable of 
redress in courts of justice. He was in every respect a model ju 
and the immediate cause of his failing health was excessive labor in the 
discharge of his judicial duties. It is seldom that the bench is graced 
by one so learned in the law, with sucha high degree of natural ability, 
so diligent, faithful, honest, and at the same time with such gentleman- 
like and urbane deportment that makes it a pleasure to the bar to 

ractice in his court. There exists the warmest feeling of ——- 
 armeenen Judge Sawyer and the bar of his circuit, which he exp 
with visible emotion on announcing his intended resignation, and was 
——— to in a series of resolutions adopted at a bar meeting held the 
same day. 


—In the Babcock trial, Mr. Broadhead, special counsel for the govern- 
ment, referred to the order of the President revoking the order trans- 
ferring the supervisors in terms scatcely less severe and certainly more 
hu to the President than the language employed by Mr. Henderson in 
Avery’s case, which secured the former’s dismissal as government coun- 
sel. e say more hurtful, because Mr. Broadhead’s remarks were more 
deliberately made, more judicial, or, at least less heated in tone. Mr. 
Broadhead declared that it was ‘‘a most unusual proceeding—a pro- 
ceeding, to say the least of it, of doubtful authority under the law that 
he should have interfered with the ag ae duty of the secretary of the 
treasury.” He then proceeded with a chain of argument to impeach the 
ingenuousness of the President by showing that the reasons given by him 
in his deposition for making this most extraordinary order were wholly 
insufficient, and concluded by saying, “‘ You see then, gentlemen, why it 

e necessary ; why om a reasons should be whispered into the ears 
of the President to induce him to suspend this order; you see the anixiet: 
that the chief and leaders of this conspiracy in the city of St. Louis h 
that that order should be repealed, and that it was repealed—expedi- 
big d so ac in an unusual manner by the President of 
the United States.” 


Tue AtBaxy Law Scuoor JourNaL.—The boys at the Albany Law 
School have had the enterprise to start a law journal. The first number 
is before us. Altogether it is quite creditable. Of course it is not a 
man’s law journal. The editorial contributors are evidently for the 
most part in the storm-and-stress period. Each one of these boys is an 
immense aggregation of force which must needs work itself off in some 
direction; and it is much better that such electric batteries should be 
turned upon a novel experiment like this, than that they should expend 
their energies in stopping chimneys and robbing suburban hen-roosts. 
The number before us contains some good contributions, but most of its 

is devoted to the of ani of moot courts, the proceeding of clubs,etc. 

the interesting items of news, we find the following: ‘A Mis- 

souri lawyer successfully defended a highwayman but charged him an 

exorbitant fee. The highwayman paid it without a murmur, stopped 

his counsel on his way home at night and recovered the cash.” —“ A man 

rushed excitedly into a lawyer's office last week and said: ‘A man has 
tied a loop in my horse’s tail; can I do anything about it?” ‘Yes; 

and and untie it’—fee $5.”—“A day or two since we were handed a 

copy of Mr. Becker’s opinion delivered in Moot Court last week. It is 

# masterly document, both as to law and logic.” The young man who 





wrote this forgot that before a man can safely pronounce a given pro- 
duction “‘ masterly,” he must needs be a “master” in that department 
himself. One question of practical interest which is discussed is, 
whether, after a lecture is over, it is better to go to the library and read 
up the authorities which the professor has cited in support of his posi- 
tions. The editor thinks no, and advises instead the reading of that 
portion of some text book which treats of the subject discussed. We 
think differently. It seems to us that reading from a text book would 
simply be reading another lecture on the subject. We believe that 
nothing can take the place of an exploration of the original sources 
from which text writers and lecturers generalize the en which 
they present. The law is an applied science; and nothing short of a 
= and attentive examination of adjudged cases will give the student 
a practical idea of how the various questions arose, which have been 
formulated into rules of law. The Albany Law School Journal has our 
earnest wishes for its success; and we confidently think that the young 
men who have had the enterprise to put on foot so novel an experiment 
will be heard from hereafter in some of the higher walks of the pro- 
fession. 


—THE mutations of statute law has long been a fruitful source of 
comment. The following from the Nation may serve to show the mat- 
ter ina clear light: ‘Taking up the blue-books of one} of the leadin; 
New England states, we find that in the last two years 816 laws, genera 
and special, were enacted, and of these about two-thirds were private 
laws, most of which extended the powers of corporations. The remain- 
ing two hundred odd were all amendments of previous general statutes. 
Of the general laws passed in 1874, twenty-five (about one-sixth of the 
whole) were potions | or repealed at the same session, and twenty-one at 
the next session, some of them being amended a number of times, so 
that these hundred and fifty laws have required some sixty alterations 
during a little more than a year from their passage. The general stat- 
utes of 1873 were fewer in number (less than 130), and the amendments 
now number 44. The general statutes of 1872 have been less leniently 
dealt with. Numbering about the same as those of 1873, they have 
already received 64 amendments. A little more than three years has 
elapsed and the amendments already number half as many as the original 
statutes of that year. It would be tedious to go over in such detail the 
legislation of previous years; but the reader will notice that the ten 
years, 1860-1870, doubled the bulk of the statute law of the state, and 
the next decade promises to be much richer. Some subjects have re- 
ceived an attention worthy of remark. Thus, the divorce laws have 
been amended nearly every year in the last fourteen, only five legis- 


- atures leaving them untouched; and amendments are now before the 


present legislature. This subject is no doubt regarded as especiully fit 
for the experimental methods of modern science, the fixity of domestic 
relations being of so little comparative importance. We hope the com- 
monwealth of M——tts will send a set of its blue-books to the Centen- 
nial Exposition. It seems a pity to lose so fine an opportunity of 
pang the effete and souni-ben rous tyrannies of Europe how to 
make laws.” 


—Apvocacy oF OLp.—It would be a mistake to suppose that the 


office of advocate, as a profession, was, until late in the time of Rome,. 


anything like what we are now accustomed to regard it; namely an 
honorable means of making a livelihood. The accuser and the accused 
at first took their own _ before the judges, elders or other kinds of 
tribunal to which they looked for justice; Sut, inasmuch as the weak, 
the timid and the oppressed dared not, or could not, plead their own 
cause without assistance at the judgment seat, the supplicant had need 
of a friend to stand between him and vengeance, on solicit that right 
or mercy which was due him. The best speaker of a family probably 
undertook the advocacy of his relatives, and, where relationship did not 
subsist, the friend became the advocate. Thus Job in his anguish utters 
the bitter cry “O that one might plead for a man with God as a man 
pleadeth for his neighbor!” 

In that earliest account of a trial where inquisition is made for blood, 
which Homer has given us in his description of the shield made by 
Hephestus at the request of Thetis for Archilles, the parties are repre- 
sented as pleading themselves before the Judges, each his own advocate. 


**On smooth and polished stones, a sacred ring, 
The elders sat, and in their hands their staves 
Of office held, to hear and judge the cause; 
While in the midst two golden talents lay, 
The prize of him who should most justly plead.’’ 

Among the ancient ians, advocates were forbidden to plead in 
their courts, on the ground that they darkened the administration of the 
laws, but-we suspect from this fact that the Egyptian jurisprudence was 
not. suite redu to ascience. It is strange, however, that Chancellor 
Sir Thomas More, himself a profound jurist, makes the absence of 
advocates one of the characteristic features of his “Utopia,” saying 
that the inhabitants “consider them as a sort of people whose profession 
it is to disguise matters as well as wrest laws; and therefore they think 
it is much better, that every man should plead his own cause and trust 
it to the judge.” Milton tells us the same fact of the hardly civilized 
Muscovites, in his time, that they had no lawyers and that every man 
pleaded his own cause. Until later Roman days the advocate was essen- 
tially a chamber counsel, who wrote speeches to be delivered by 
litigants, before the legal tribunals. The professsion of advocate has 
always flourished most under free institutions and popular governments, 
and when we consider that the most momentous questions, life, property 
and all that is a4 ‘to man, are — to oe skill and ray of the 
modern counsel, it is hardly possible sufficiently to magnify the office. 
—[The Daily Register. 
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